95th  Congress 
2d  Session 


HOUSE  OF  REPRESENTATIVES 


Report 
No.  95-1479 


HEALTH  MAINTENANCE  ORGANIZATION 
AMENDMENTS  OF  1978 


REPORT 

BY  THE 

COMMITTEE  ON  INTERSTATE  AND 
FOREIGN  COMMERCE 

together  with 

SEPAKATE  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  13655] 
[And  Including  Cost  Estimate  of  the  Congressional  Budget  Office] 


August  11, 1978. — Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 


U.S.  GOVERNMENT  PRINTING  OFFICE 
32-310  0  WASHINGTON  :  1978 


COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 
HARLEY  O.  STAGGERS,  West  Virginia,  Chairman 


SAMUEL  L.  DEVINE,  Ohio 
JAMES  T.  BROYHILL,  North  Carolina 
TIM  LEE  CARTER,  Kentucky 
CLARENCE  J.  BROWN,  Ohio 
JOE  SKUBITZ,  Kansas 
JAMES  M.  COLLINS,  Texas 
LOUIS  FREY,  Jr.,  Florida 
NORMAN  F.  LENT,  New  York 
EDWARD  R.  MADIGAN,  Illinois 
CARLOS  J.  MOORHEAD,  California 
MATTHEW  J.  RINALDO,  New  Jersey 
W.  HENSON  MOORE,  Louisiana 
DAVE  STOCKMAN,  Michigan 
MARC  L  MARKS,  Pennsylvania 


JOHN  E.  MOSS,  California 
JOHN  D.  DINGELL,  Michigan 
PAUL  G.  ROGERS,  Florida 
LIONEL  VAN  DEERLIN,  California 
FRED  B.  ROONEY,  Pennsylvania 
JOHN  M.  MURPHY,  New  York 
DAVID  E.  SATTERFIELD  III,  Virginia 
BOB  ECKHARDT,  Texas 
RICHARDSON  PREYER,  North  Carolina 
CHARLES  J.  CARNEY,  Ohio 
RALPH  H.  METCALFE,  Illinois 
JAMES  H.  SCHEUER,  New  York 
RICHARD  L.  OTTINGER,  New  York 
HENRY  A.  WAXMAN,  California 
ROBERT  (BOB)  KRUEGER,  Texas 
TIMOTHY  E.  WIRTH,  Colorado 
PHILIP  R.  SHARP,  Indiana 
JAMES  J.  FLORIO,  New  Jersey 
ANTHONY  TOBY  MOFFETT,  Connecticut 
JIM  SANTINI,  Nevada 
ANDREW  MAGUIRE,  New  Jersey 
MARTY  RUSSO,  Illinois 
EDWARD  J.  MARKEY,  Massachusetts 
THOMAS  A.  LUKEN,  Ohio 
DOUG  WALGREN,  Pennsylvania 
BOB  GAMMAGE,  Texas 
ALBERT  GORE,  Jr.,  Tennessee 
BARBARA  A.  MIKULSKI,  Maryland 

W.  E.  Williamson,  Chief  Clerk  and  Staff  Director 
Kenneth  J.  Painter,  First  Assistant  Clerk 
Eleanor  A.  Dinkins,  Assistant  Clerk 


Professional  Staff 


Elizabeth  Harrison 
Jeffery  H.  Schwartz 
Brian  R.  Moir 
Karen  F.  Nelson 
Ross  D.  Ain 


Christopher  E.  Dunne 
William  M.  Kitzmiller 
Mark  J.  Raabe 
Thomas  M.  Ryan 
James  S.  Cowen 


Subcommittee  on  Health  and  the  Environment 
PAUL  G.  ROGERS,  Florida,  Chairman 


TIM  LEE  CARTER,  Kentucky 
JAMES  T.  BROYHILL,  North  Carolina 
EDWARD  R.  MADIGAN,  Illinois 
JOE  SKUBITZ,  Kansas 
SAMUEL  L.  DEVINE,  Ohio  (Ex  Officio) 


DAVID  E,  SATTERFIELD  III,  Virginia 
RICHARDSON  PREYER,  North  Carolina 
JAMES  H.  SCHEUER,  New  York 
HENRY  A.  WAXMAN,  California 
JAMES  J.  FLORIO,  New  Jersey 
ANDREW  MAGUIRE,  New  Jersey 
EDWARD  J.  MARKEY,  Massachusetts 
RICHARD  L.  OTTINGER,  New  York 
DOUG  WALGREN,  Pennsylvania 
HARLEY  O.  STAGGERS,  West  Virginia 
(Ex  Officio) 

Stephan  E.  Lawton,  Chief  Counsel 
Robert  W.  Maher,  Director  of  Research  and  Planning 
Jo  Anne  Glisson,  Senior  Staff  Associate 
Donald  W.  Dalrymple,  Assistant  Counsel 
William  V.  Corr,  Assistant  Counsel 
Stephen  J.  Connolly,  Senior  Staff  Associate 
Burke  Zimmerman,  Research  Associate 
Robert  M.  Crane,  Senior  Staff  Associate 
Frances  de  Peyster,  Minority  Staff  Associate 
David  S.  Abernethy,  Minority  Staff  Associate 


(II) 


CMS  Library 
C2-07-13 

7500  Security  Blvd. 
Baltimore,  Maryland  ,21244 


CONTENTS 


Page 

I.  Legislative  background.  _  

II.  Summary  of  the  legislation  

III.  Cost  of  the  legislation  :  , 

IV.  Background  and  need  for  legislation  

Health  maintenance  organizations  

Federal  activity  relating  to  health  maintenance  organizations.  _ 

Prepaid  health  plans  in  California  

Legislative  history  

V.  Progress  in  implementing  Public  Law  93-222  

VI.  Committee  proposal  

Extension  of  program  (section  2)  

Requirements  for  the  provision  of  services  (section  3)  

Organization  requirements  (section  4)    

Feasibility  surveys  and  initial  development  (section  5)  

Costs  of  operation  (section  6)  

Payroll  deductions  for  health  benefits  (section  7)  

Funding  under  other  authorities  for  the  provision  of  health 

services  on  a  prepaid  basis  (section  8)  

Loans  and  loan  guarantees  for  acquisition  and  construction  of 

ambulatory  health  care  facilities  (section  9)  

Training  and  technical  assistance  (section  10)  

Administration  of  program  (section  11)  

Disclosure  of  ownership  and  related  information  (section  12)  _  _ 

Amendments  to  the  Social  Security  Act  (section  13)  

Employee  health  benefit  plans  (section  14)  

Discrimination  against  health  maintenance  organizations  

VII.  Program  oversight  

VIII.  Inflation  impact  statement  

IX.  Congressional  Budget  Office  cost  estimate  „  

X.  Agency  reports  . 

XI.  Section-by-section  analysis  

XII.  Changes  in  existing  law  

XIII.  Separate  and  dissenting  views  

(Hi) 


95th  Congress  )  HOUSE  OF  REPRESENTATIVES  f  Report 
2d  Session     )  [  No.  95-1479 


HEALTH  MAINTENANCE  ORGANIZATION 
AMENDMENTS  OF  1978 


August  11, 1978. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Staggers,  from  the  Committee  on  Interstate  and  Foreign 
Commerce,  submitted  the  following 

REPORT 

together  with 

SEPARATE  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  13655] 

[Including  cost  estimate  of  the  Congressional  Budget  Office  and  oversight  findings 
and  recommendations  of  the  Committee  on  Government  Operations] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom  was 
referred  the  bill  (H.R.  13655)  to  amend  the  Public  Health  Service 
Act  to  revise  and  extend  the  program  of  assistance  under  that  Act  for 
health  maintenance  organizations,  having  considered  the  same,  re- 
ports favorably  thereon  with  amendments  and  recommends  that  the 
bill  as  amended  do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers  of 
the  introduced  bill)  are  as  follows : 

Page  2,  lines  15  and  16,  strike  out  ",  $25,000,000  for  the  fiscal  year 
ending  September  30, 1979". 

Page  3,  in  lines  18  and  19  strike  out  "months"  and  insert  in  lieu 
thereof  "month". 

Page  5,  strike  out  line  20  and  all  that  follows  through  line  2  on  page  6 
and  insert  in  lieu  thereof  the  following : 

(e)  Section  1302(1)  is  amended  by  inserting  before  the 
second  sentence  the  following :  "Such  term  does  not  include  a 
health  service  which  the  Secretary,  upon  application  of  a 
health  maintenance  organization,  determines  is  unusual  and 
infrequently  provided  and  not  necessary  for  the  protection  of 
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individual  health.  The  Secretary  shall  publish  in  the  Federal 
Kegister  each  determination  made  by  him  under  the  preced- 
ing sentence." 

Page  6,  line  21,  strike  out  "its". 

Page  8,  insert  after  line  6  the  following : 

(d)  The  amendments  made  by  this  section  shall  only  be 
effective  for  fiscal  years  beginning  on  or  after  October  1, 1978. 

Page  8,  insert  after  line  20  the  following : 

(e)  The  amendments  made  by  this  section  shall  only  be 
effective  for  fiscal  years  beginning  on  or  after  October  1, 1978. 

Page  11,  insert  after  line  5  the  following : 

"(3)  The  authority  of  the  Secretary  to  make  loans  under 
subsection  (a)  shall  be  effective  for  any  fiscal  year  only  to 
such  extent  or  in  such  amounts  as  are  provided  in  advance  in 
appropriation  Acts. 

Page  12,  line  11,  insert "  (a) "  before  "Title". 

Page  14,  strike  out  the  close  quotation  marks  and  the  period  follow- 
ing in  line  11  and  insert  after  line  11  the  following : 

"  (c)  The  authority  of  the  Secretary  to  enter  into  contracts 
under  subsections  (a)  and  (b)  shall  be  effective  for  any  fiscal 
year  only  to  such  extent  or  in  such  amounts  as  are  provided  in 
advance  by  appropriation  Acts.". 

Page  14,  insert  after  line  13  the  following : 

(c)  The  amendments  made  by  this  section  shall  only  be 
effective  for  fiscal  years  beginning  on  or  after  October  1, 1979. 

Page  19,  insert  after  line  13,  the  following : 

(c)  Section  1903 (m)  (1)  (B)  of  the  Social  Security  Act  is 
amended  by  striking  out  "shall  be  administered  through,  the 
Assistant  Secretary  for  Health  and  in  the  Office  of  the  Assist- 
ant Secretary  for  Health,  and  the  administration  of  such 
duties  and  functions". 

Page  19,  insert  after  line  13,  the  following  new  section : 

EMPLOYEE  HEALTH  BENEFITS  PLANS 

Sec.  14.  (a)  Section  1310(d)(1)  (as  amended  by  section 
12)  is  amended  by  (1)  striking  out  "and"  at  the  end  of  clause 
(A),  and  (2)  by  inserting  before  the  period  at  the  end  a 
comma  and  the  following:  "and  (C)  an  entity  described  in 
paragraph  (6)  (B)  of  this  subsection  which  has  (i)  received 
a  waiver  under  such  paragraph  from  the  requirements  of 
paragraph  (6)  of  section  1301(c),  and  (ii)  has  provided  as- 
surances satisfactory  to  the  Secretary  that  it  provides  basic 
and  supplemental  health  services  to  its  members  in  the  man- 
ner prescribed  by  section  1301(b),  that  it  is  operated  in  the 
manner  prescribed  by  section  1301(c),  that,  except  with  re- 
spect to  the  requirements  of  paragraph  (6)  of  section  1301  (c) , 
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it  is  organized  in  the  manner  prescribed  by  section  1301(c), 
and  that  it  will  meet  the  requirements  of  paragraphs  (2), 
(3),  and  (4)  of  this  subsection". 

(b)  Section  1310(d)  (as  amended  by  section  12)  is 
amended  by  adding  after  paragraph  (5)  the  following  new 
paragraph : 

"(6)  (A)  For  purposes  of  paragraph  (1)  of  this  sub- 
section, the  Secretary  may,  upon  application,  grant  a 
waiver  to  an  entity  described  in  subparagraph  (B)  from 
the  requirements  of  section  1301(c)  (6)  upon  such  terms 
and  conditions  as  the  Secretary  may  determine  are  appro- 
priate if  the  entity  (i)  provided,  before  the  expiration  of 
one  hundred  and  eightly  days  after  the  date  of  the  enact- 
ment of  this  paragraph,  notice  to  the  Secretary  of  its  in- 
tent to  apply  to  be  a  qualified  health  maintenance 
organization,  and  (ii)  made  such  an  application  before 
the  expiration  of  eighteen  months  after  such  date  of  en- 
actment. No  grant,  contract,  loan,  or  loan  guarantee  may 
be  made  under  this  title  for  an  entity  granted  a  waiver 
under  this  subparagraph. 

"(B)  An  entity  eligible  to  apply  for  a  waiver  under 
subparagraph  (A)  is  a  health  maintenance  organization 
(as  defined  in  regulations  promulgated  under  section  1122 
of  the  Social  Security  Act  as  in  effect  on  the  day  before 
the  date  of  enactment  of  this  paragraph)  (i)  which  is 
operated  (but  not  as  a  separate  legal  entity)  either  by  a 
commercial  insurance  carrier  or  a  nonprofit  carrier  which 
provides  hospital  service  benefits  or  medical  or  surgical 
benefits,  or  both,  (ii)  with  respect  to  which  Federal  finan- 
cial assistance  has  not  been  provided  under  this  Act,  and 
(iii)  which  on  July  1,  1978,  was  engaged  in  providing 
basic  health  care  services  (as  defined  in  regulations  pro- 
mulgated under  such  section  1122  as  so  in  effect)  to  the 
organization's  members." 

(c)  Section  1310(b)  is  amended  by  adding  at  the  end  the 
following :  "The  Secretary,  as  a  condition  to  approving  as  a 
qualified  health  maintenance  organization  for  an  area  for 
purposes  of  this  section  an  entity  which  is  described  in  subsec- 
tion (d)  (1)  (C)  and  which  provides  basic  and  supplemental 
health  services  in  a  manner  described  in  paragraph  (1)  or  (2) 
of  this  subsection,  may  require  the  health  benefits  plan  of  each 
employer  subject  to  subsection  (a)  which  has  at  least  25  em- 
ployees residing  in  such  area  to  include  in  such  plan  at  least 
two  qualified  health  maintenance  organizations  which  pro- 
vide such  services  in  such  area  in  such  manner  when  at  least 
two  such  organizations  are  willing  to  be  included  in  such 
plan". 

I.  Legislative  Background 

Legislation  to  amend  Title  XIII  of  the  Public  Health  Service  Act 
to  revise  and  extend  the  program  of  assistance  under  that  Act  for 
health  maintenance  organizations  (HMO's),  H.R.  13266,  was 
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introduced  on  June  22, 1978  by  Mr.  Rogers,  Chairman  of  the  Subcom- 
mittee on  Health  and  the  Environment.  Hearings  were  conducted  on 
H.R,  13266  and  all  similar  or  identical  bills  on  June  30, 1978.  At  that 
time,  testimony  was  received  from  the  following  witnesses : 

I.  Hale  Champion,  Under  Secretary,  Department  of  Health, 
Education  and  Welfare 

II.  Gregory  A.  Ahart,  Director,  Human  Resources  Division, 
General  Accounting  Office 

III.  A  panel  consisting  of :  Thomas  J.  Ernst,  Vice  President, 
St.  Louis  Metro  Health  Plan,  St.  Louis,  Missouri.  Roger  W. 
Birnbaum,  Executive  Director,  Rutgers  Community  Health  Plan, 
New  Brunswick,  New  Jersey 

IV.  A  panel  consisting  of:  James  Roberts,  M.D.,  Medical 
Director,  Genesee  Valley  Group  Health  Association,  Roches- 
ter, New  York.  Larry  Hoffheimer,  American  Group  Practice 
Association.  W.  Palmer  Dearing,  M.D.,  Medical  Consultant, 
Blue  Cross  Association.  William  G.  Kopit,  American  Asso- 
ciation of  Foundations  for  Medical  Care.  Calvin  Johnson, 
Health  Insurance  Association  of  America.  Roger  Graham, 
Assistant  Vice  President  for  Professional  Affairs,  National 
Association  for  Blue  Shield  Plans.  John  G.  Smillie,  M.D.,  Per- 
manente  Medical  Group,  Kaiser  Foundation  Health  Plan. 

The  bill  was  subsequently  considered  in  open  executive  sessions  by 
the  Subcommittee  on  Health  and  the  Environment,  amended,  reported 
and  reintroduced  as  a  clean  bill,  H.R.  13655,  on  July  22,  1978,  by 
Rogers  and  eleven  other  members  of  the  Subcommittee. 

H.R.  13655  was  considered  by  the  Interstate  and  Foreign  Commerce 
Committee  on  August  8,  1978,  amended  and  ordered  reported  by  a 
vote  of  17  to  5. 

II.  Summary  of  Legislation 

The  purpose  of  this  legislation  is  to  amend  and  extend  Title  XIII 
of  the  Public  Health  Service  Act  which  provides  a  program  of  as- 
sistance for  health  maintenance  organizations  (HMO's).  This  title 
was  established  by  Public  Law  93-222,  the  "Health  Maintenance  Orga- 
nization Act  of  1973." 

As  approved  by  the  Committee,  H.R.  13655  would  amend  existing 
law  in  the  manner  described  below. 

(1)  It  would  extend  the  authorizations  of  appropriations  for  mak- 
ing grants  and  contracts  to  support  entities  desiring  to  become  HMO's 
and  HMO's  for  two  fiscal  years.  Sixty-three  million  dollars  would  be 
authorized  in  both  FY  1980  and  FY  1981. 

(2)  The  requirements  related  to  an  HMO's  provision  of  services 
would  be  modified.  The  HMO  would  be  allowed  to  collect  payments 
from  a  workmen's  compensation  or  insurance  program  for  services 
covered  by  those  programs.  The  restrictions  on  an  HMO's  ability  to 
contract  for  physicians'  services  would  be  reduced  during  the  HMO's 
first  four  years.  An  HMO  would  not  be  required  to  assume  financial 
responsibility  for  services  provided  by  another  organization  if  the 
member  intentionally  left  the  area  served  by  the  HMO.  Provisions 
would  be  added  to  modify  the  requirements  that  HMO's  provide  basic 
health  services  in  the  case  of  a  disaster  or  similar  occurrence  or  in  the 
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case  where  a  service  is  unusual  or  infrequently  performed  and  not 
necessary  to  protect  the  health  of  the  individual. 

(3)  It  would  modify  certain  HMO  organizational  requirements  in- 
cluding allowing  an  HMO  to  experience  rate  student  members,  requir- 
ing an  HMO  to  have  certain  administrative  and  managerial  arrange- 
ments and  capabilities,  authorizing  the  Secretary  to  establish  rules  for 
the  enrollment  of  medicaid  beneficiaries,  and  modifying  the  policy- 
making body  requirements  for  public  HMO's. 

(4)  The  authority  for  grants  and  loan  guarantees  for  initial  devel- 
opment would  be  amended  to  allow  an  HMO  to  be  eligible  for  its  estab- 
lishment and  up  to  $600,000  to  support  each  significant  expansion  of 
membership  or  areas  served ;  and  amend  the  authority  for  grant  sup- 
port for  HMO  feasibility  studies  to  allow  grants  regardless  of  the 
financial  position  of  the  applicant. 

(5)  It  would  expand  the  loan  and  loan  guarantee  support  that  may 
be  provided  to  an  HMO  for  its  initial  costs  of  operation  from  $2.5  to 
$4.0  million  or,  in  any  one  year  from  $1  million  to  $2  million;  and 
extend  authority  for  this  loan  and  loan  guarantee  support  through 
September  30, 1981. 

(6)  Each  employer  which  provides  payroll  deductions  as  a  means 
of  paying  employees  contributions  for  health  benefits  or  which  pro- 
vides employees  a  health  benefits  plan  would  be  required  to  payroll 
deduct  the  employees'  contribution  to  the  HMO  upon  the  request  of 
the  employee. 

(7)  It  would  allow  funds  under  section  319,  "Migrant  Health"  and 
section  330,  "Community  Health  Centers,"  of  the  Public  Health  Serv- 
ice Act  to  be  used  for  grants  for  the  planning  and  development  of 
health  services  to  be  provided  on  a  prepaid  basis,  or  for  the  provision 
of  health  services  on  a  prepaid  basis. 

(8)  A  program  of  loan  and  loan  guarantee  support  for  the  acqui- 
sition and  construction  of  ambulatory  health  care  facilities  would  be 
established.  Support  would  be  limited  to  $2.5  million. 

(9)  It  would  establish  a  program  of  technical  assistance  and  a  Na- 
tional Health  Maintenance  Organization  Intern  Program  for  the 
purpose  of  training  individuals  to  become  administrators  and  medical 
directors  of  HMO's. 

(10)  The  requirement  that  the  qualification  and  compliance  func- 
tion be  located  in  the  Office  of  the  Assistant  Secretary  for  Health 
would  be  deleted. 

(11)  It  would  require  that  all  qualified  HMO's  must  provide  the 
Secretary  with  ownership  information  and  with  related  information 
to  demonstrate  that  the  HMO  is  fiscally  sound  and  to  allow  for  the 
examination  of  transactions  between  the  HMO  and  a  party  in  interest. 

(12)  It  would  extend  to  state  and  local  officers  or  employees  who 
are  responsible  for  the  expenditure  of  substantial  amounts  of  Medic- 
aid funds  the  conflict-of-interest  provisions  which  apply  to  Federal 
officers  or  employees. 

(13)  The  capital  expenditure  review  provisions  of  the  Social  Secu- 
rity Act  (section  1122)  would  be  amended  to  provide  that  HMO's  be 
covered  equally  with  other  health  care  institutions. 

(14)  Finally,  it  would  authorize  the  Secretary  to  waive  the  policy- 
making body  composition  requirements  of  Title  XIII  for  certain 
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HMO's  which  are  part  of  an  insurance  company  or  Blue  Cross  plan 
and  were  in  operation  as  of  July  1,  1978.  Eligible  HMO's  would  have 
one  and  one  half  years  to  apply  for  qualification  under  the  amend- 
ment. The  Secretary  may  impose  such  terms  and  conditions  on  the 
HMO  as  he  deems  appropriate;  and  in  areas  served  by  an  HMO 
which  receives  a  waiver  the  employers  may  be  required  to  offer  two 
HMO's  of  the  same  type  as  that  HMO  which  received  the  waiver. 

III.  Cost  of  the  Legislation 

As  reported  by  the  Committee,  H.R.  13655  provides  authorizations 
of  appropriations  of  $63  million  for  both  fiscal  years  1980  and  1981. 

H.R.  12460,  the  "Health  Centers  Amendments  of  1978"  reported 
by  the  Committee  on  Interstate  and  Foreign  Commerce  on  May  15, 
1978  includes  authorizations  of  appropriations  for  Title  XIII  of  the 
Public  Health  Service  Act  for  grants  and  contracts  for  feasibility 
surveys,  planning,  and  initial  development  costs  of  $45  million  in  fiscal 
year  1979,  and  for  grants  and  contracts  for  initial  development  costs 
of  $50  million  in  fiscal  year  1980.  It  is  the  Committee's  intent  during 
debate  on  this  measure  by  the  House  of  Representatives  to  amend 
H.R.  12460  to  reduce  the  authorizations  of  appropriations  to  $25  mil- 
lion for  fiscal  year  1979.  Authorization  of  loan  guarantee  support  is 
extended  through  September  30, 1979. 

This  can  be  compared  with  the  recent  budget  history  of  Title  XIII : 

[In  millions  of  dollars] 

Authorizations  (fiscal  year)  : 

1974    25.0 

1975    55.0 

1976    40.0 

1977    45.0 

1978    45.0 

Appropriations  (fiscal  year)  : 

1974    25.0 

1975    15.0 

1976    19.0 

1977    18.1 

1978    22. 1 

The  Committee  has  adopted  the  authorization  levels  for  the  next 
three  fiscal  years  based  upon  the  following  HMO  activity  projected 
by  the  Department  of  Health,  Education,  and  Welfare. 

PROJECTED  HMO  ACTIVITY 
[Dollar  amounts  in  thousands] 

Number  Number  Number 

of  grants,  of  grants,  of  grants, 

Grants  1979       Amount  1980       Amount  1981  Amount 

Feasibility                                              70  $5,250             64  $4,800  64  $4,800 

Planning                                              53  10,600             53  10,600  48  9,600 

Initial  development                                     5  4,000             48  38,400  48  38,400 

Expansion    5  2,500              10  5,000  10  5,000 

Technical  assistance/training                                    2,000    4,000     4,000 

Total  777777777171    24, 350    7777777    62,800   61,  soo 

Assumptions:  Feasibility  grants  will  be  funded  at  an  average  of  $75,000—75  percent  of  these  projects  will  go  onto 
planning  stage;  planning  grants  will  be  funded  at  an  average  of  $200,000—90  percent  of  these  projects,  will  go  onto  initial 
development;  initial  development  grants  will  be  funded  at  an  average  of  $800,000—95  percent  of  these  projects  will  be- 
come operational ;  expansion  grants  will  be  funded  at  an  average  of  $500,000. 

Source:  Office  of  Health  Maintenance  Organization,  DHEW. 
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IV.  Background  and  Need  for  Legislation 

HEALTH  MAINTENANCE  ORGANIZATIONS 

Definition 

The  term  health  maintenance  organization  (HMO)  was  advanced 
by  Dr.  Paul  Ell  wood  in  1970,  and  was  intended  to  include  two  basic 
HMO  models :  (a)  the  prepaid  group  practice  model,  and  (b)  the  indi- 
vidual practice  association  or  medical  care  foundation  model.  In  both 
models,  the  health  maintenance  organization  receives  periodic  pay- 
ments of  fixed  amounts  in  return  for  the  services  it  provides  to  HMO 
members.  This  approach  to  payment  is  contrasted  to  the  more  com- 
mon practice  where  health  care  providers  are  reimbursed  for  each 
service  provided. 

Under  the  group  practice  model,  as  the  name  implies,  most  medical 
services  are  provided  by  physicians  who  are  members  of  a  group  prac- 
tice. Such  physicians  may  either  be  employees  of  the  health  mainte- 
nance organization  or  be  members  of  a  separate  entity  which  con- 
tracts with  the  health  maintenance  organization  to  provide  medical 
services  to  HMO  members.  Physicians  are  paid  by  health  maintenance 
organizations  in  a  variety  of  ways — the  two  most  common  being  by 
salary,  or  as  a  group,  where  the  HMO  pays  the  group  fixed  payments 
per  member  each  month. 

Under  the  individual  practice  or  medical  care  foundation  model, 
physicians  in  a  community,  generally  a  county,  or  group  of  counties, 
contract  with  the  health  maintenance  organization  to  provide  medical 
services  out  of  their  private  offices,  which  can  be  either  solo  or  group 
practices.  Physicians  are  generally  paid  on  a  modified  fee-for-service 
basis  with  retrospective  adjustments  based  on  performance  by  the 
HMO  and  the  individual  physicians. 

Group  practice  health  maintenance  organizations  either  own  their 
own  hospitals,  such  as  is  the  case  for  most  Kaiser  Foundation  Health 
Plans,  or  arrange  for  hospitalization  for  members  at  one  or  more  com- 
munity hospitals.  The  latter  arrangement  is  the  most  common  among 
group  practice  HMOs,  and  is  the  prevailing  practice  with  individual 
practice  association  HMOs. 

It  has  been  alleged  that  a  principal  difference  between  health  in- 
surance offered  by  health  maintenance  organizations  and  that  offered 
by  Blue  Cross/Blue  Shield  and  commercial  health  insurers  is  that 
health  maintenance  organizations  either  provide  or  arrange  to  have 
provided  those  services  called  for  in  the  HMO  subscriber  contracts, 
whereas  other  types  of  health  insurers  do  not  assume  this  responsibility 
for  their  policy  holders. 

Historical  development 

Prepaid  group  practice  health  maintenance  organizations  are  con- 
sidered by  most  historians  to  have  started  in  the  late  1920's  and  early 
1930's.  Two  were  coast  physician  groups,  the  Ross-Loos  Clinic  and 
the  Palo  Alto  Clinic  began  offering  services  on  a  prepaid  basis  during 
that  time.1  In  Elk  City,  Oklahoma,  the  Community  Hospital-Clinic 


1  Somers.  Herman  M..  and  Anne  Somers.  Doctors,  Patients,  and  Health  Insurance.  The 
Brookings  Institution.  Washington,  D.C.  p.  347. 
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was  started  by  the  Farmer's  Union  Hospital  Association.  The  con- 
sumer cooperative  approach  to  providing  for  health  care  in  rural  com- 
munities grew  rapidly  in  the  1930's  and  1940's,  then  virtually  disap- 
peared by  I960.2  *  The  Kaiser  Foundation  Health  Plans,  which  are 
the  Nation's  largest  health  maintenance  organizations,  began  as  a  pro- 
gram for  Kaiser  industries  employees  and  families,  and  became  a  com- 
munity-wide plan  in  1945. 3  The  first  medical  individual  practice  as- 
sociation, the  San  Joaquin  Medical  Care  Foundation,  was  founded 
in  1954.4  As  of  October  1977,  there  were  a  total  of  168  prepaid  plans 
or  health  maintenance  organizations  serving  6.4  million  members,  ac- 
cording to  the  Department  of  Health,  Education,  and  Welfare.5 

From  the  inception  of  group  practice  prepayment  plans,  there  has 
been  evidence  of  the  medical  profession's  opposition  to  these  organiza- 
tions, although  such  opposition  seems  to  have  diminished  in  recent 
years.  Both  Drs.  Ross  and  Loos  were  expelled  from  the  Los  Angeles 
County  Medical  Society  as  a  result  of  their  efforts  to  accept  prepayment 
for  medical  services,  later  to  be  reinstated  by  the  American  Medical 
Association's  Judicial  Council.6  In  Elk  City,  Oklahoma,  resistance  by 
the  local  medical  society  to  the  efforts  of  the  Community  Hospital- 
Clinic  resulted  in  an  out-of-court  settlement  in  1952  of  $300,000 
against  the  local  medical  society  arising  from  a  "restraint  of  trade" 
suit.7  In  1943,  the  U.S.  Supreme  Court  upheld  a  verdict  of  two  lower 
courts  that  the  District  of  Columbia  Medical  Society  was  guilty  of 
restraint  of  trade  activities  against  the  Group  Health  Association  of 
Washington,  D.C.8  It  was  also  necessary  for  the  State  of  Washington 
Supreme  Court  in  1951  to  order  the  King  County  Medical  Society  to 
stop  boycotting  the  Group  Health  Cooperative  of  Washington.9 

According  to  a  February  1971  article  in  the  Harvard  Law  Review : 10 

In  late  1970,  the  AM  A  warned  President  Nixon  that  em- 
phasis on  developing  prepaid  group  practice  would  drive  doc- 
tors out  of  active  practice,  inflate  costs,  and  lower  physician 
productivity.  Letter  from  Dr.  Russell  Roth,  AM  A  Vice- 
President,  to  Roger  Egeberg,  Assistant  Secretary  for  Health 
Affairs,  HEW,  November  30, 1970,  quoted  in  Boston  Evening 
Glove,  November  30,  at  1,  col.  4.  The  letter  concluded  "the 
government  should  abandon  emphasis  on  pre-paid,  compre- 
hensive group  practice,  although  it  still  may  support  it. 

Subsequent  to  such  communication,  however,  the  American  Medical 
Association  stated  publicly  that  it  supported  a  pluralistic  approach 


2  Ibid.,  p.  348-349. 

♦Herman  and  Anne  Somers  noted  that  their  decline  "appears  to  lie  in  a  combination  of 
agricultural  prosperity,  medical  society  opposition,  the  availability  of  Hill-Burton  funds, 
administrative  difficulties,  and  the  automobile  which  reduced  the  urgent  need  for  local 
facilities." 

3  Ibid.,  p.  350. 

*  Egdahl,  Richard  H.,  M.D.  Foundations  for  Medical  Care.  New  England  Journal  of 
Medicine,  v.  288.  no.  10.  Mar.  8?  1973.  p.  491. 

5  Unpublished  HMO  Program  data  1978,  Office  of  Health  Maintenance  Organizations, 
U.S.  Department  of  Health,  Education,  and  Welfare. 

6  Somers,  Herman  M.,  and  Anne  Somers.  Doctors,  Patients,  and  Health  Insurance.  The 
Brookings  Institution.  Washington,  D.C.  p.  347. 

7  Ibid.,  p.  348. 

8  Ibid.,  p.  349. 

9  Ibid. 

10  Greenberg.  Ira  G.,  and  Michael  L.  Rodburg.  The  Role  of  Prepaid  Group  Practice  in 
Relieving  the  Medical  Care  Crisis.  Harvard  Law  Review,  v.  84.  no.  4.  Feb.  1971.  p.  955. 
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to  the  delivery  of  medical  services.  However,  it  urged  that  the  Gov- 
ernment consider  health  maintenance  organizations  as  experimental, 
and  noted : 11 

*  *  *  that  the  American  Medical  Association  questions 
the  ability  of  the  HMO  to  fulfill  the  public  hope  for  the  kind 
of  medical  care  they  want  at  low  cost.  We  question  too  that 
the  type  of  practice  offered  in  the  HMO  will  attract  a  sub- 
stantial segment  of  the  medical  profession. 

There  continue  to  be  reports  of  local  resistance  to  group  practice 
health  maintenance  organization  development.  In  a  recent  article  in 
Medical  Care,  Match  and  Light,  in  describing  efforts  to  form  a  group 
practice  health  maintenance  organization  at  Long  Island  Jewish- 
Hillside  Medical  Center,  noted : 12 

Actions  taken  by  members  of  the  medical  staff  to  intimi- 
date those  who  might  otherwise  have  been  interested  in  work- 
ing for  the  group  far  exceeded  our  expectations  and  indicate 
little  change  in  the  attitude  of  the  practicing  physician  in  the 
last  decade. 

Performance 

The  following  discussion  is  based  upon  a  review  of  the  existing  lit- 
erature on  health  maintenance  organizations  and  prepaid  group  prac- 
tice and  is  intended  to  highlight  issues  examined  by  a  substantial  body 
of  material.  It  should  be  noted,  however,  that  while  the  range  of  sub- 
jects explored  in  the  literature  is  extensive,  the  comprehensiveness  of 
this  material  is  limited  in  nature — for  at  least  two  reasons.  As  several 
of  the  topics  discussed  below  indicate,  the  findings  of  the  literature 
on  HMO's  are  seldom  conclusive.  This  can  in  part  be  explained  by  the 
nature  of  the  subject  under  investigation ;  there  is  no  one  single  model 
for  the  health  maintenance  organization  or  the  prepaid  group  prac- 
tice. When  research  is  then  undertaken  to  investigate,  for  example, 
hospital  utilization  in  the  prepaid  group  practice  setting,  the  findings 
of  such  a  study  for  an  HMO  where  physicians  are  employees  of  the 
organization  may  not  be  consistent  with  findings  of  a  similar  study 
where  individual  practice  association  HMOs  are  examined. 

In  addition,  the  literature  on  HMOs  is  incomplete.  As  indicated  be- 
low, sufficient  data  simply  do  not  exist  lor  several  questions  to  be 
resolved  conclusively.  Other  subjects,  while  discussed  in  general 
hypothetical  terms,  have  not  been  tested  for  validity.  More  evidence  is 
required  to  determine  just  why  HMOs  have  not  become  a  more  wide- 
spread alternative  for  the  delivery  of  health  care  services  in  the  Na- 
tion and  why  they  have  not  been  embraced  with  greater  enthusiasm  by 
the  public.  In  the  process  of  answering  these  questions,  topics  such  as 
cost  of  the  development  of  HMOs,  availability  of  managerial  talent, 
public  and  provider  awareness  of  the  HMO  alternative,  marketing, 


11  Statement  by  Dr.  John  R.  Kernodle,  Vice  Chairman.  Board  of  Trustees,  American 
Medical  Association.  Hearing  before  the  House  Subcommittee  on  Public  Health  and  tho 
Environment  of  the  U.S.  House  of  Representatives'  Committee  on  Interstate  and  Foreign 
Commerce  on  April  13.  1972,  on  H.R.  5615  and  H.R.  11728.  Bills  to  Amend  the  Public 
Health  Service  Act  to  Provide  Assistance  and  Encouragement  for  the  Establishment  and 
Expansion  of  Health  Maintenance  Organizations,  and  for  Other  Purposes,  p.  337. 

12  Light.  Harold  L.,  and  Robert  K.  Match,  M.D.  The  Potential  of  a  Teaching  Hospital 
for  the  Development  of  Prepaid  Group  Practices.  Medical  Care.  v.  XIV.  no.  8.  Aug.  1976. 
p.  652. 
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adequate  financing  and  financial  planning,  and  capital  availability 
will  have  to  be  examined  in  greater  depth. 

Use  of  hospital  services 

Published  data  on  health  maintenance  organizations,  in  the  great 
majority  of  instances,  show  that  medical  care  provided  through  health 
maintenance  organizations  is  less  costly  than  under  arrangements 
where  health  insurers  generally  pay  health  care  providers  fees  for 
services.13  The  cost  of  care  provided  to  persons  eligible  for  Medicare 
is  less  when  provided  by  health  maintenance  organizations.14  Studies 
have  also  shown  that  poor  people  were  provided  care  at  less  cost  when 
the  care  was  provided  by  health  maintenance  organizations.15  Most 
experts  agree  that  the  major  reason  for  savings  achieved  by  health 
maintenance  organizations  results  from  reduced  use  of  hospital  serv- 
ices for  HMO  members.16  Reductions  in  the  use  of  hospitals  have  most 
generally  been  in  jthe  range  of  20  to  25  percent,  although  there  are  a 
number  of  reports  showing  even  greater  savings  reductions  in  the 
use  of  hospital  services.  Dr.  Theodore  Cooper,  former  Assistant  Secre- 
tary of  HEW  for  Health,  stated  in  November  1975 : 17 

*  *  *  prototype  HMOs  surveyed  in  1968  demonstrated  53 
percent  less  utilization  of  inpatient  services  than  traditional 
health  care  and  that  a  half  dozen  newer  plans  sampled  this 
year  showed  similar  reduction. 

Differences  in  estimates  appear  to  depend  to  an  undetermined  ex- 
tent on  whether  comparisons  are  adjusted  for  such  factors  as  age,  and 
the  extent  to  which  HMO  members  use  hospital  services  outside  the 
HMO  plans.  In  two  cases  where  both  factors  were  taken  into  account, 
however,  the  findings  were  consistent  with  those  noted  earlier.  Roemer 
compared  hospital  use  in  prepaid  group  practice  HMOs,  persons  with 
commercial  insurance,  and  persons  with  Blue  Cross  and  Blue  Shield 
coverage.  Where  the  use  of  hospital  services  outside  the  HMO  was 
taken  into  account,  Roemer  still  found : 18 

*  *  *  the  differential  in  aggregate  hospital  days  was 
great — 526  days  per  1,000  per  year  in  the  PGP  plans,  com- 
pared to  864  and  1,109  days  in  the  commercial  and  provider- 
sponsored  plans,  respectively. 

Gaus,  Cooper,  and  Hirschman  compared  hospital  utilization  using 
matching  groups  of  beneficiaries  of  the  Aid  to  Families  with  Depend- 
ent Children  and  Old  Age  Assistance  categories.  They  found : 19 


13  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Fund  Quarterly.  Health  and  Society.  Summer  1973.  p.  272. 

14  Corbin,  Mildred,  and  Aaron  Krute.  Some  Aspects  of  Medicare  Experience  with  Group 
Practice  Prepayment  Plans.  Social  Security  Bulletin.  Mar.  1975. 

15  Sparer,  Gerald,  and  Arne  Anderson.  Utilization  and  Cost  Experience  of  Low  Income 
Families  in  Four  Prepaid  Group  Practice  Plans.  New  England  Journal  of  Medicine.  July  12, 
1973. 

18  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Fund  Quarterly.  Health  and  Society.  Summer  1973.  p.  272. 

17  Testimony  by  Dr.  Theodore  Cooper,  Assistant  Secretary  of  Health  before  the  Senate 
Subcommittee  on  Health,  Committee  on  Labor  and  Public  Welfare.  United  States  Senate. 
Nov.  21,  1975. 

18  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Fund  Quarterly.  Health  and  Society.  Summer  1973.  p.  286-287. 

19  Gaus,  Clifton  R.,  Barbara  S.  Cooper,  and  Constance  G.  Hirschman.  Contrasts  in  HMO 
and  Fee-For-Service  Performance.  Paper  presented  at  the  American  Economic  Association 
Meetings,  Dallas,  Texas.  Dec.  30,  1975. 
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*  *  *  hospital  use  in  group  practice  plans  was  signif- 
icantly lower,  two  and  one-half  times,  than  in  the  fee-for- 
service  system. 


ANNUALIZED  RATES  OF  HOSPITAL  UTILIZATION 

Type  of  plan 

Admissions 
per  1,000 
persons 

Average 
length  of 
stay 

Days  of  hos- 
pitalization 
per  1,000 
persons 

Group  practice  

Fee  for  service  

   46 

  114 

7.3 
7.7 

340 
888 

Data  on  hospital  use  by  members  of  individual  practice  association 
HMOs  is  less  consistent.  Gaus  et  a!.,  found  for  example,  that  there  was 
no  statistically  significant  difference  in  hospital  use  between  those 
types  of  which  were  studied  and  the  fee-for-service  system.20  Roemer 
and  Shonick  cited  one  study  of  California  State  employees  which 
showed  that  hospital  use  by  members  of  foundation  plans  was  higher 
than  for  all  other  types  of  health  plans.21  On  the  other  hand,  as  the 
table  below  indicates,  a  study  of  hospital  utilization  of  Federal  em- 
ployees for  the  period  from  1961-1968  showed  use  by  members  of  indi- 
vidual practice  association  HMOs  to  be  substantially  lower  than  hos- 
pital use  for  Federal  employees  and  their  dependents  covered  under 
commercial  health  insurance  or  under  Blue  Cross/Blue  Shield.22 


HOSPITALIZATION  EXPERIENCE  OF  FEDERAL  EMPLOYEES 
[In  days  per  1,000  (nonmaternity)l 


Plan 

1961-62 

1968 

Blue  Cross/Blue  Shield   

   882 

924 

Indemnity  Plan...    

   760 

987 

Group  practice  HMO's   

    460 

422 

Individual  practice  HMO's    

   538 

471 

The  reasons  most  frequently  given  as  to  why  hospitalization  is  re- 
duced are  the  risk  at  which  HMOs  are  placed  to  provide  health  services 
for  a  prospectively  determined  and  fixed  capitation  payment ;  the  ab- 
sence of  incentives  to  hospitalize  patients  because  of  the  way  in  which 
physicians  in  group  practice  health  maintenance  organizations  are 
paid  (either  capitation  or  salary  plus,  in  some  instances,  incentive  pay- 
ments) ;*  the  availability  of  diagnostic  and  treatment  resources  in 
group  practice  ambulatory  facilities ;  and  restrictions  on  the  numbers 
of  hospital  beds  available  to  HMO  physicians.  Although  the  latter 
point  is  given  a  great  deal  of  weight  by  many  experts,  such  a  proposi- 
tion does  not  explain  the  low  hospital  use  in  health  maintenance  orga- 
nizations which  do  not  own  or  control  hospital  beds,  but  use  hospital 


20  Ibid. 

21  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence 
Milbank  Memorial  Fund  Quarterly.  Health  and  Society.  Summer  1973.  p.  286. 

22  U.S.  Department  of  Health,  Education,  and  Welfare.  Bureau  of  Community  Health 
Services.  The  Federal  Employees  Health  Benefits  Program.  Enrollment  and  Utilization  of 
Health  Services — 1961-1968.  May  1971.  Reprinted  1975.  p.  11. 

♦The  salary  or  capitation  method  of  payment  is  alleged,  by  HMO  proponents,  to 
remove  any  financial  incentive  to  hospitalize  patients. 
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beds  in  the  community  instead.  An  alternative  explanation  is  that  the 
reliance  of  prepaid  group  practices  on  primary  care  physicians  who 
do  not  rely  as  heavily  on  highly  technological  hospitals  has  an  impact 
on  the  use  of  hospitals  by  group  practice  physicians.  Mason,  in  his 
1970  study  of  manpower  needs  by  specialty,  found  prepared  group 
practices  relied  far  more  heavily  on  primary  care  physician  in  the 
fields  of  internal  medicine  and  pediatrics  than  did  the  health  services 
industry  as  a  whole.  They  also  tended  to  rely  less  on  general  surgeons, 
a  factor  that  may  influence  the  lower  number  of  surgical  procedures 
performed  by  prepared  group  practice  health  maintenance  organiza- 
tions.23 

Cost 

There  is  fairly  broad  consensus  that  care  provided  through  health 
maintenance  organizations  is  less  expensive  than  that  provided  through 
fee-for-service  insurance  plans.  Dr.  Theodore  Cooper,  Assistant  Sec- 
retary of  HEW  for  Health,  noted  in  November  1975 : 24 

Overall,  HMOs  appear  to  achieve  cost  savings  of  10  to  30 
percent,  compared  with  traditional  health  care. 

The  Roemer  et  al.  California  study  produced  data  on  the  prepaid 
group  practice  HMO,  as  compared  with  conventional  patterns  of 
medical  care.  (Such  costs  comparisons  commonly  combine  out-of- 
pocket  expenditures  with  premiums  to  obtain  the  total  cost  of  medical 
care.)  The  following  table  shows  one  of  the  findings  of  the  study: 25 

COST  COMPARISONS 


Average  Out-of-pocket  Tota  I 

Plan  premium    expenditures  costs 


Commercial  insurers   $208  $156  $364 

Blue  Cross/Blue  Shield   257  190  447 

Group  practice  prepayment   271  52  323 


The  National  Advisory  Commission  on  Health  Manpower  examined 
health  care  costs  in  California  in  1965,  comparing  per  capita  costs  for 
Kaiser  Health  Plan  members  with  the  per  capita  costs  for  all  other 
persons  in  California.  The  Commission  found : 26 

Depending  upon  the  figure  used  on  non-Kaiser  expenditures 
on  physician  services,  total  Kaiser  expenditures  are  either  55 
or  65  percent  of  the  average  in  the  State.  Even  if  allowances 
for  non-comparability  raise  the  Kaiser  figure  by  as  much  as 
25  percent,  it  would  still  be  only  70-80  percent  as  large  as  the 
State  figure. 

The  Social  Security  Administration,  in  a  study  published  by  Corbin 
and  Krute,  compared  per  capita  Medicare  reimbursements  made  to 


23  Mason,  Henry  R.  Manpower  Needs  by  Specialty.  Journal  of  the  American  Medical 
Association,  v.  219.  no.  12.  Mar.  20,  1972. 

24  Testimony  by  Dr.  Theodore  Cooper,  Assistant  Secretary  for  Health  before  the  Senate 
Subcommittee  on  Health,  Committee  on  Labor  and  Public  Welfare.  United  States  Senate. 
Nov.  21,  1975. 

25  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Quarterly.  Health  and  Society.  Summer  1973.  p.  294. 

2aU.S.  Department  of  Health,  Education,  and  Welfare.  Excerpts  from  the  Report  of  the 
National  Advisory  Commission  on  Health  Manpower,  v.  II.  Nov.  1967.  p.  211. 
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fee-for-service  providers  and  health  maintenance  organizations.  Seven 
prepaid  group  practices  were  examined.  Five  of  the  seven  had  lower 
per  capita  costs  than  those  experienced  under  the  fee- for- service  reim- 
bursement system.27 

Another  study  sought  to  evaluate  whether  Medicaid  patients  enrolled 
in  a  prepaid  group  practice  could  receive  health  care  of  comparable 
quality,  but  at  costs  lower  than  that  of  Medicaid  patients  receiving 
health  services  in  the  existing  fee -for- service  program.  Fuller,  Patera, 
and  Koziol  report  that  under  the  terms  of  an  experimental  contract 
between  the  District  of  Columbia  Government  and  Group  Health  As- 
sociation of  Washington,  D.C.  (a  prepaid  group  practice) ,  the  volun- 
tary enrollment  of  1,000  Medicaid  recipients,  representing  a  cross-sec- 
tion of  the  160,000  beneficiaries  in  the  Medicaid  fee-for-service  uni- 
verse, was  authorized  in  July  1971,  and  evaluated  over  a  three-year 
period.28  Medical  services  utilization  by  the  1,000  Medicaid  patients 
was  compared  for  12  months,  18  months,  and  22  months  before  and 
after  enrollment  in  the  prepaid  group  practice.  Significant  and  con- 
sistent decreases  in  all  four  categories  of  utilization — physician  en- 
counters, drug  prescriptions,  hospital  admissions,  and  hospital  days — 
were  found  for  this  group.  Overall  ambulatory  physician  encounter 
rates  decreased  15  percent,  drug  utilization  was  down  18  percent,  hos- 
pital admissions  decreased  30  percent,  and  hospital  days  declined  32 
percent  after  enrollment  in  the  prepaid  group  practice.  For  the  same 
benefit  package,  annual  prepaid  per  capita  costs  for  the  1,000  Medicaid 
enrollees  for  1972,  1973,  1974  were  $282,  $232,  and  $286  respectively, 
representing  a  37  percent  savings  when  compared  to  Medicaid  fee-for- 
service  per  capita  costs  of  $373,  $435,  and  $465  over  the  same  period. 

Preventive  care  and  other  ambulatory  care  services 

Studies  generally  tend  to  support  the  frequently  made  contention 
that  health  maintenance  organizations  provide  more  preventive  ser- 
vices then  are  provided  under  other  kinds  of  health  insurance.  The 
study  by  Gaus  et  al.  cited  previously,  however,  found  that  persons  who 
were  not  members  of  a  health  maintenance  organization  were  more  apt 
to  receive  preventive  services.29 

Studies  have  generally  shown  that  a  greater  percentage  of  the  HMO 
membership  is  likely  to  have  some  contact  with  a  physician  during  the 
course  of  a  year.30  The  data  published  on  the  average  use  of  ambula- 
tory services  do  not  show  a  consistent  pattern,  however.  Studies  by 
Weinerman  in  California  showed  that  members  of  the  Kaiser  Health 
Plan  tended  to  receive  slightly  more  ambulatory  health  services  than 
other  California  residents.31  Roemer  et  al.  found  that  HMO  members 
used  services  slightly  more  than  persons  who  had  commercial  health 
insurance  and  less  than  persons  with  Blue  Cross/Blue  Shield.32  The 

27  Corbin,  Mildred,  and  Aaron  Krute.  Some  Aspects  of  Medicare  Experience  with  Group 
Practice  Prepayment  Plans.  Social  Security  Bulletin.  Mar.  1975. 

28  Fuller,  Norman  A..  Margaret  W.  Patera,  and  Krista  Koziol.  Medicaid  Utilization  of 
Services  in  a  Prepaid  Group  Practice  Health  Plan.  Medical  Care.  v.  XV.  no.  9.  Sept.  1977. 

29  Gaus,  Clifton  R..  Barbara  S.  Cooper,  and  Constance  G.  Hirschman.  Contrasts  in  HMO 
and  Fee-For-Service  Performance.  Paper  presented  at  the  American  Economic  Association 
Meetings,  Dallas,  Texas.  Dec.  39,  1975.  p  .16. 

30  Doncbedian,  Avedis,  M.D.  An  Evaluation  of  Prepaid  Group  Practice.  Inquiry.  1.  VJ. 
no.  3.  p.  11. 

31  Roemer,  Milton  I.  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Quarterly.  Health  and  Society.  Summer  1973.  p.  289. 

32  Ibid.,  p.  290. 
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Group  Health  Cooperative  alleges  to  provide  more  outpatient  services 
that  are  provided  in  the  Seattle  area  generally.33  Gaus  et  al.  noted  that 
there  was  little  difference  in  the  use  of  ambulatory  services  among  the 
Medicaid  population  which  they  studied,  between  persons  enrolled  in 
HMOs  and  those  who  were  not.34 

Productivity 

As  noted  earlier,  the  major  reason  why  costs  of  care  provided  by 
health  maintenance  organizations  tends  to  be  lower  than  cost  delivered 
by  fee-for-service  providers  is  the  reduced  utilization  of  hospitals  by 
HMOs.  Hospital  care  is  the  most  expensive  form  of  medical  care,  with 
the  greatest  share  of  our  national  health  expenditures  resulting  from 
hospital  use.  Major  reductions  appear  to  be  in  the  number  of  admis- 
sions rather  than  in  lengths  of  stay  of  hospitalized  patients.  Hospital 
costs  incurred  for  HMO  members  admitted  to  hospitals  are  probably 
little  different  than  those  incurred  under  the  fee-for-service  system. 

There  is  little  information  regarding  the  productivity  of  physicians 
providing  care  to  HMO  members  and  those  who  do  not.  The  informa- 
tion that  is  available  is  often  contradictory.  Many  experts  would  argue 
that  on  theoretical  grounds,  group  practice  should  be  more  efficient 
than  solo  practice.  (Although  group  practice  physicians  can  either 
provide  care  to  HMO  members  or  be  reimbursed  on  a  fee-for-service 
basis,  group  practice  health  maintenance  organizations  are  the  most 
common  form  of  HMO,  while  solo  practice  tends  to  be  more  common 
among  fee-for-service  physicians.)  One  of  the  factors  which  was  iden- 
tified as  an  important  determinant  of  physician  productivity  has  been 
the  way  in  which  physicians  are  paid.  According  to  Roemer,  both 
Kimbeil  and  Lorant  and  Newhouse  found  that  physicians  tended  to  be 
more  productive  when  their  incomes  were  more  directly  related  to  the 
number  of  patients  seen  than  when  incomes  among  physicians  are  dis- 
tributed more  equally.35  Kimbeil  and  Lorant,  for  example,  found  that 
physicians  using  an  incentive  plan  for  income  distribution  had  10  per- 
cent greater  efficiency  than  physician  groups  applying  equal  sharing 
or  those  paid  by  salaries.  HMO  proponents  commonly  advocate  that 
income  distribution  among  group  practice  physicians  should  be  un- 
related to  income  generated  by  the  individual  physicians. 

Roemer,  however,  notes  that  the  common  measure  of  productivity  is 
the  numbers  of  patients  seen  by  physicians.  He  points  out  that  such  a 
measure  does  not  take  into  account  the  content  of  physician  visits.  He 
argues  that  since  prepaid  group  practices  tend  to  do  more  on  an  out- 
patient basis  as  an  alternative  to  hospitalization,  the  inputs  related  to 
an  outpatient  visit  in  a  prepaid  group  practice  must  necessarily  be 
greater  in  enough  instances  to  have  an  impact  on  the  costs  of  each 
outpatient  or  ambulatory  visit.36 

Impact  on  health  status 

Like  productivity,  there  is  little  data  to  show  whether  health  main- 
tenance organizations  have  an  impact  on  the  health  status  of  its  mem- 

33  1970  Annual  Report  to  the  Membership  Call  to  Group  Health  1971  Annual  Meeting. 
Mar-Apr.  1971.  p.  4. 

34  Gaus,  Clifton  R.,  Barbara  S.  Cooper,  and  Constance  G.  Hirschman.  Contrasts  in  HMO 
and  Fee-For-Service  Performance.  Paper  presented  at  the  American  Economic  Association 
Meetings,  Dallas,  Texas.  Dec.  30.  1975.  p.  13. 

35  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorial  Quarterly.  Health  and  Society.  Summer  1973.  p.  299-301. 

30  Ibid.,  p.  301. 
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bers  that  is  significantly  different  than  the  impact  of  fee-for-service 
providers  on  the  health  status  of  persons  they  serve.  A  study  done  in 
the  1950's  on  members  of  the  Health  Insurance  Plan  of  Greater  New 
York  showed  lower  rates  of  premature  births  and  lower  rates  of  peri- 
natal mortality.37  Recently  published  studies  by  Roemer  et  al.  note 
that  there  was  no  significant  difference  between  the  perinatal  mortality 
rates  of  selected  individual  practice  associations  in  California  and 
those  for  persons  cared  for  by  fee-for-service  physicians.38  Other 
studies  show  that  HMO  members  tend  to  experience  less  work  loss 
than  non-HMO  members  in  the  same  group  of  workers.39  Roemer 
acknowledges  the  difficulties  in  making  judgments  about  such  findings 
because  of  the  difficulties  of  adequately  weighting  characteristics  *vf 
the  populations  being  compared.40 

Patient  attitude 

One  of  the  major  concerns  of  both  proponents  and  opponents  of 
health  maintenance  organizations  is  patient  attitudes  regarding  health 
maintenance  organizations.  A  frequently  raised  criticism  of  health 
maintenance  organizations  is  that  care  provided  is  impersonal,  "clinic" 
medicine.  There  is  evidence  that  people  do  perceive  a  difference  in  the 
way  care  is  provided  by  group  practice  health  maintenance  organiza- 
tions and  by  fee-for-service  providers.  Donabedian  noted  in  his  study 
of  patient  attitudes  :41 

It  is  reasonable  to  assume,  as  some  studies  suggest,  that  an 
appreciable  proportion  of  complaints  made  by  subscribers  to 
prepaid  group  practice  plans  apply  to  medical  care  every- 
where. There  are,  however,  certain  features  of  organized  group 
practice  that  appear  to  evoke  fairly  characteristic  responses  in 
their  subscribers.  Freidson  points  out  that  prepaid  group 
practice  is  thought  by  patients  to  promote  the  technical  qual- 
ity of  care  but  to  hamper  the  establishment  of  a  satisfactory 
personal  relationship  with  the  physician.  Subscribers  seem  to 
think  that  good  quality  occurs  not  because  of  the  superiority 
of  individual  physicians  in  the  plan,  but  through  the  use  of 
the  technical,  diagnostic  and  consultative  resources  which  the 
plan  can  muster.  Furthermore,  subscribers  appreciate  the  ab- 
sence of  financial  incentives  in  the  use  of  these  services. 

II.  Federal  Activity  Relating  to  Health  Maintenance 
Organizations 

a.  background 

In  September  1959,  the  Federal  Employees  Health  Benefits  Act, 
P.L.  86-382,  was  enacted.  The  law  became  operational  in  July  1960. 
One  of  its  provisions  enabled  Federal  employees  to  join  a  comprehen- 


37  Donobedian,  Avedis,  M.D.  An  Evaluation  of  Prepaid  Group  Practice.  Inquiry,  v.  VI. 
no.  3.  p.  11. 

38  Newport,  John,  and  Milton  Roemer.  Comparative  Perinatal  Motrtality  under  Medical 
Care  Foundations  and  Other  Delivery  Models.  Inquiry,  v.  XII.  no.  1.  Mar.  1975. 

39  Roemer,  Milton  I.,  and  William  Shonick.  HMO  Performance.  The  Recent  Evidence. 
Milbank  Memorian  Quarterly.  Health  and  Society.  Summer  1973.  p.  302-303. 

40  Ibid.,  p.  302-304. 

41  Donobedian,  Avedis,  M.D.  An  Evaluation  of  Prepaid  Group  Practice.  Inquiry,  v.  VI. 
no.  3.  p.  8. 
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sive  medical  plan  as  an  alternative  to  joining  a  medical  service  plan 
(Blue  Cross/Blue  Shield),  an  indemnity  plan  (Aetna  and  other  com- 
mercial health  insurers) ,  or  one  of  the  employee  organization  plans. 
Comprehensive  medical  plans  were  further  classified  into  group  prac- 
tice prepayment  plans  and  individual  practice  prepayment  plans.  For 
1977,  there  were  40  comprehensive  plans  offered  to  Federal  employees. 
As  of  June  1977,  approximately  six  percent  of  all  Federal  employees 
and  their  dependents,  a  total  of  568,000,  were  enrolled  in  group  prac- 
tice plans.  By  far  the  largest  single  HMO  enroller  of  Federal  employees 
is  the  Kaiser  Foundation  Health  Plan;  in  1977  nearly  62  percent  of 
all  Federal  employees  and  their  dependents  enrolled  in  group  practice 
plans  were  enrolled  in  Kaiser  plans.  As  of  June  30,  1978,  approxi- 
mately -10.5  percent  of  the  Kaiser  Health  Plan  Foundation's  sub- 
scribers are  Federal  employees.  The  HMO  most  dependent  on  Federal 
employees  is  the  Group  Health  Association  of  Washington,  D.C.,  with 
Federal  employees  comprising  approximately  65  percent  of  its  total 
enrollment  of  nearly  110,000  persons.42 

The  Social  Security  Amendments  establishing  Medicare  specifically 
identified  prepaid  group  practice  as  a  choice  available  to  Medicare 
beneficiaries.  Social  Security  Amendments  in  1968  authorized  the 
Secretary  of  HEW  to  finance  incentive  reimbursement  experiments. 
The  House,  in  its  report  on  the  legislation,  noted  that  the  Secretary 
of  HEW  was  authorized  to  enter  into  reimbursement  experiments  with 
prepaid  group  practices  which  would  allow  hospital  costs  and  phy- 
sician services  costs  to  be  combined  into  a  single  payment.43 

In  reviewing  the  Social  Security  Amendments  of  1965,  Secretary 
of  HEW,  Wilbur  Cohen  noted : 44 

Under  Title  XIX,  Medicaid,  each  state  will  administer 
its  own  programs,  and,  eventually,  there  may  be  50  different 
versions.  It  is  clear,  however,  that  the  intent  of  Title  XIX 
also  provided  for  the  payment  of  services  by  a  capitation 
arrangement. 

The  Social  Security  Amendments  of  1972  authorized  the  Secretary 
of  HEW  to  establish  per  capita  rates  for  HMOs  combining  payments 
for  services  under  both  Parts  A  and  B  of  the  Medicare  program.  Until 
the  amendments,  payments  to  health  maintenance  organizations  for 
Parts  A  and  B  were  made  separately. 

B.  HMO  ACT  OF  1973,  PUBLIC  LAW  9  3-22  2 

Health  maintenance  organizations  became  a  major  health  initiative 
of  the  Federal  Government  in  1970,  justified  principally  as  a  method 
of  cost  containment.  On  February  18,  1971,  President  Nixon  stated  in 
his  Health  Message  to  Congress  that  the  Administration  proposed  to 
take  steps  to  stimulate  the  development  of  health  maintenance  orga- 
nizations. In  March  of  1971,  the  Administration  introduced  its  HMO 
bill  to  Congress.  Congressman  William  Roy  was  the  principal  sponsor 

42  Conversations  with  Bureau  of  Retirement.  Insurance,  and  Occupational  Health,  U.S. 
Civil  Service  Commission  and  Kaiser  Foundation  Health  Plan,  San  Francisco. 

«  Cohen,  Wilbur  J.  The  Development  and  Future  of  Group  Practice  Prepayment  Plans. 
Social  Security  Bulletin.  Jan.  1968.  p.  32. 

**  Ibid. 
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of  health  maintenance  organization  legislation  in  the  House  of  Repre- 
sentatives in  1971.  Both  bills  provided  funding  to  develop  new  health 
maintenance  organizations  and  expand  existing  ones,  as  well  as  includ- 
ing other  measures  to  encourage  HMO  development  and  third-party 
payer  acceptance.  Hearings  were  held  on  the  legislation  during  the 
92nd  Congress,  by  the  House  Subcommittee  on  Public  Health  and  the 
Environment  of  the  Interstate  and  Foreign  Commerce  Committee.  The 
full  Committee's  bill  was  not  reported  out  during  the  session.  A  more 
extensive  health  maintenance  organization  bill  was  introduced  by 
Senator  Kennedy  in  the  Senate.  The  bill,  which  included  both  devel- 
opmental moneys  for  HMOs  and  payments  to  HMOs  to  care  for  the 
poor  was  passed  by  the  Senate  during  the  92nd  Congress. 

The  legislation  was  reintroduced  in  both  the  House  and  the  Senate 
during  the  93rd  Congress,  subsequently  becoming  law  in  December 
1973,  as  the  Health  Maintenance  Organization  Act  of  1973,  Public 
Law  93-222. 

Major  features  of  the  law  included  requirements  that  federally 
qualified  HMOs  must  :  (a)  offer  those  health  services- specified  in  the 
HMO  Act,  (b)  hold  an  annual  30-day  open  enrollment  period  when 
persons  could  join  the  HMO  on  a  first-come,  first-served  basis,  and  (c) 
establish  their  premiums  on  a  community- rated  basis  with  the  excep- 
tion of  those  for  Medicare  and  Medicaid  eligibles. 

The  Act  authorizes  $325  million  in  grants  and  loans  for  HMO  de- 
velopment. Two  hundred  and  fifty  million  dollars  was  authorized 
for  grants  for  feasibility  studies,  and  for  the  planning  and  develop- 
ment of  HMOs,  and  $75  million  was  authorized  to  capitalize  a  loan 
fund  to  provide  loans  to  cover  early  operating  deficits  of  HMOs. 

Progress  in  implementing  the  Act  was  less  than  had  been  contem- 
plated under  the  HMO  Act  of  1973.  When  the  health  maintenance  or- 
ganization strategy  was  first  announced  by  the  Administration,  it 
called  for  the  development  of  1,800  health  maintenance  organizations. 
The  intention  of  the  Congress  in  passing  the  legislation  appeared  to  be 
considerably  less  ambitious.  The  House  Committee  on  Interstate  and 
Foreign  Commerce,  in  its  report  on  the  legislation,  noted  that  the 
Act  should  provide  sufficient  funding  for  100  new  health  maintenance 
organizations. 

C.  IMPLEMENTATION  GAO  REVIEW  1975 

The  General  Accounting  Office  (GAO)  reviewed  the  implementa- 
tion of  the  HMO  Act  of  1973  by  HEW.  In  its  testimony  before  the 
Subcommittee  on  Health  of  the  Senate  Labor  and  Public  Welfare 
Committee,  a  GAO  representative  stated : 45 

Slow  progress  in  implementation  of  the  HMO  program  is 
evident  in  that  HEW  has  not  used  over  $17.5  million  of  the 
$40  million  in  grant  funds  which  were  available  for  fiscal 
years  1974  and  1975.  Further,  the  Administration  has  request- 
ed only  $15  million  of  the  $85  million  authorized  for  grants  in 
fiscal  year  1976. 

*3  Testimony  by  James  D.  Martin,  Deputy  Director,  Manpower  and  Welfare  Division 
before  the'Senate  Subcommittee  on  Health,  Committee  on  Labor  and  Public  Welfare.  United 
States  Senate.  Nov.  21,  1975. 
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The  following  reasons  were  given  for  the  slowness  in  implementing 
the  HMO  Act: 

(a)  Failure  to  publish  regulations  in  a  timely  manner,  noting 
that  regulations  on  all  aspects  of  the  program  had  not  been  im- 
plemented almost  two  years  after  the  passage  of  the  Act ; 

(b)  Underfinancing  of  the  HMO  program,  citing  data  showing 
projects  that  could  not  be  funded  because  of  the  lack  of  funds, 

(c)  Poor  organization  of  HEW  efforts,  noting  that  responsi- 
bility for  implementation  was  widely  scattered  throughout  the 
Department  of  HEW ;  and 

(d)  Insufficient  number  of  persons  with  the  necessary  skills  to 
assist  in  devoleping  health  maintenance  organizations. 

One  of  the  reasons  given  for  failure  to  implement  the  Act  as  rapidly 
as  had  been  expected  was  the  alleged  flaws  in  the  Act,  which  critics  con- 
tended discouraged  applications  for  financial  support. 

The  criticisms  of  the  Act  centered  primarily  on  the  following: 

(a)  The  health  services  required  to  be  offered  were  too  extensive, 
causing  extraordinary  efforts  to  make  all  the  services  required 
available  and  making  the  benefit  package  so  costly  that  employers 
and  unions  could  not  afford  to  purchase  it. 

(b)  The  requirement  that  HMOs  must  have  an  annual  open  en- 
rollment period  on  a  first-come  first-served  basis  would  make 
HMOs  vulnerable  to  adverse  selection,  where  very  sick  persons 
who  could  not  obtain  health  insurance  elsewhere  would  join 
HMOs.  The  impact,  again,  would  be  to  raise  the  cost  of  care  to  all 
members  and  make  HMOs  non-competitive. 

(c)  The  requirement  that  the  HMO  must  establish  rates  based 
on  the  costs  to  provide  care  to  all  its  members,  rather  than  to  de- 
velop rates  based  on  the  cost  experience  of  different  employer  and 
other  groups,  was  contrary  to  established  practice  in  some  com- 
munities and,  again,  caused  marketing  problems  for  some  HMOs. 

(d)  Unions  were  opposed  to  the  so-called  dual  choice  provisions 
of  the  HMO  Act  as  interfering  with  their  collective  bargaining 
rights.  Under  the  dual  choice  arrangement,  employers  with  25 
or  more  employees  in  the  previous  calendar  quarter,  and  subject 
to  section  6  of  the  Fair  Labor  Standards  Act  of  1938,  would  be  re- 
quired to  offer  their  employees  the  option  of  joining  at  least  one 
qualified  group  practice  HMO  and  one  qualified  individual  prac- 
tice HMO,  if  the  employees  were  within  the  service  area  of  both 
types  of  HMOs.  Unions  argued  that  any  determination  as  to 
health  plans  to  be  offered  to  employees  where  the  union  was  the 
collective  bargaining  agent  should  be  a  matter  between  the  union 
and  the  employer.46 

D.  HEALTH  MAINTENANCE  ORGANIZATION  AMENDMENTS  OF  19  76 

During  1975,  Congressman  James  Hastings  and  Senator  Richard 
Schweiker  introduced  identical  bills  to  amend  the  HMO  Act,  which 
responded  to  all  of  the  objections  noted  above.  The  Health  Mainte- 
nance Organization  Amendments  of  1976,  which  was  signed  into  law  on 
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October  8,  1976,  is  similar  to  the  bills  that  were  introduced  by  Con- 
gressman Hastings  and  Senator  Schweiker. 

The  Amendments  reduced  the  services  that  HMOs  are  required  to 
offer,  and  amended  the  open  enrollment  provisions  by  exempting 
HMOs  from  the  open  enrollment  provision  until  they  have  enrolled 
50,000  members  or  until  they  have  been  in  operation  for  five  years, 
whichever  occurs  first.  They  also  provided  a  grace  period  of  four  years 
during  which  established  health  maintenance  organizations  can  switch 
their  method  of  establishing  premiums  from  the  experience  to  the  com- 
munity rating  method.  They  provided  that  the  collective  bargaining 
agents  for  employee  groups  must  first  determine  whether  a  qualified 
health  maintenance  organization  can  be  offered  to  a  group  of  employees 
before  other  requirements  for  an  employer  offering  its  employees  the 
HMO  option  or  options  would  apply. 

The  Amendments  changed  the  requirements  for  medical  group  prac- 
tices, including  a  provision  that  medical  groups  would  be  required  to 
provide  at  least  35  percent  of  their  services,  rather  than  a  majority  of 
their  services,  to  HMO  members.  The  new  Act  amended  the  Social  Se- 
curity Act  to  make  the  definitions  under  both  Titles  XVIII  and  XIX 
of  the  Social  Security  Act  more  consistent  with  the  definition  of  an 
HMO  under  the  Act,  as  amended. 

Other  changes  in  the  HMO  law  included  those  relating  to  the  greater 
consolidation  of  Federal  HMO  program  activities,  program  evalua- 
tion, enforcement  of  the  Act's  provisions,  HMO  development  in  non- 
metropolitan  areas,  and  certain  exemptions  to  the  dual  choice  provi- 
sions of  the  Act.  The  Amendments  increased  the  amounts  of  funds 
available  for  individual  feasibility  studies  from  $50  thousand  to  $75 
thousand,  from  $125  thousand  to  $200  thousand  for  individual  plan- 
ning projects,  and  from  $1.0  to  $1.6  million  for  individual  projects  to 
expand  existing  health  maintenance  organizations. 

The  Amendments  extended  the  HMO  program  for  two  aditional 
j'ears  through  fiscal  year  1979,  authorizing  grants  of  $45  million  for 
fiscal  year  1978,  and  $50  million  for  fiscal  year  1979  (FY  79  authori- 
zations are  for  initial  development  grants  only) .  No  loans  can  be  made 
or  guaranteed  after  September  30, 1980. 

E.  GAO  REPORT  1978 

In  1978  GAO  again  reviewed  the  implementation  of  the  HMO  Act, 
as  amended.  The  GAO  report,  issued  on  June  30,  1978,  reviewed  14 
HMOs  out  of  the  27  HMOs  that  had  been  qualified  by  the  Department 
of  Health,  Education,  and  Welfare.  The  General  Accounting  Office 
made  the  following  findings : 

A.  Have  HMOs  been  able  to  comply  with  requirements  for  pro- 
viding health  services?  Qualified  HMOs  must  provide  health  serv- 
ices in  the  manner  prescribed  bv  section  1301(b)  of  the  HMO 
Act.  The  HMOs  evaluated  by  GAO  were  found  generally  to  be 
providing  health  services  in  the  required  manner.  However,  the 
following  exceptions  were  noted : 

HEW  has  not  issued  guidelines  for  establishing  rate  struc- 
tures; therefore  GAO  could  not  conclusively  determine 
HMOs'  compliance  with  the  community  rating  requirement. 
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Some  HMOs  have  two  and  three  step  rate  structures  under 
which  the  rates  for  couples  do  not  appear  to  be  equivalent. 

Although  the  Act  no  longer  required  children's  preventive 
dental  care  or  supplemental  services,  these  HMOs  generally 
have  retained  such  services. 

Although  HMOs  may  now  use  any  combination  of  staff  or 
group  health  professionals  as  long  as  35  percent  of  the  hired 
medical  groups  professional  activity  is  devoted  to  serving 
HMO  members,  these  HMOs  have  not  changed  their  modes  of 
operation. 

B.  Have  HMOs  been  able  to  comply  with  the  Act's  organiza- 
tional and  operational  requirements?  Section  1301  (c)  of  the  HMO 
Act  prescribes  how  HMOs  must  be  organized  and  operated.  The 
HMOs  evaluated  generally  were  organized  and  operated  in  the 
manner  described  by  the  Act  except  for  the  following : 

Mainly  because  of  problems  in  contracting  with  HEW  and 
States  to  serve  Medicare  and  Medicaid  recipients,  HMOs  gen- 
erally have  enrolled  few  elderly  or  indigent  persons. 

Although  several  of  the  14  HMOs  should  have  held  30-day 
open  enrollment  periods  under  the  original  Act,  none  did. 
None  of  the  14  HMOs  is  yet  required  to  offer  open  enrollment 
under  the  Act,  as  amended,  and  none  definitely  plans  to  offer 
open  enrollment  until  it  is  required.  Consequently,  high-risk 
individuals  have  not  had  ready  access  to  membership  in  these 
organizations. 

Some  HMOs  have  enrolled  persons  from  medically  under- 
served  areas  in  the  course  of  marketing  to  employee  groups, 
but  HMOs  have  not  specifically  directed  their  services  to 
medically  underserved  areas. 

C.  Can  HMOs  operate  without  continued  Federal  -financial  as- 
sistance? The  HMO  Act,  as  amended,  envisions  qualified  HMOs 
as  financially  sound  business  enterprises  which  can  operate  inde- 
pendently— without  Federal  financial  assistance — after  their  first 
five  years  of  operation  as  a  qualified  HMO.  Of  the  14  HMOs  evalu- 
ated, GAO  concluded  that : 

Three  HMOs  have  a  good  chance  of  achieving  financial  in- 
dependence within  five  years ; 
Five  HMOs  have  a  fair  chance ;  and 
Six  have  a  poor  chance. 
The  GAO  reached  some  general  conclusions  about  the  factors 
which  affect  the  ability  of  HMOs  to  become  self-sustaining  busi- 
ness entities. 

HMOs  which  depend  heavily  on  health  care  resources  in  the 
fee-f or-service  sector  lack  control  over  a  significant  portion  of 
their  costs.  HMOs  may  control  their  utilization  of  these 
resources,  but  do  not  control  managers  in  the  fee-for-service 
sector  who  make  decisions  affecting  cost,  efficiency,  and 
effectiveness. 

On  HMO's  pricing  strategy  is  as  important  as  cost  control. 
Consistently  underpricing  services  to  be  competitive  may  be 
expedient  in  the  short  term  but  can  lead  to  difficulties  in  the 
long  term.  In  the  short  term,  an  HMO  generally  should  be  able 
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to  establish  subscriber  rates  which  will  generate  at  least 
enough  revenue  per  member  to  cover  variable  costs.  If  be- 
cause of  competitive  pressures  an  HMO  cannot  establish  rates 
which  will  cover  variable  costs,  the  HMO  may  eventually  face 
a  gap  between  revenues  and  costs  so  large  that  it  cannot 
increase  its  rates  enough  to  close  the  gap  and  break  even. 

Effective  management  is  critical  for  an  HMO's  success. 
As  an  independent  enterprise,  an  HMO  must  be  able  to  ade- 
quately control  costs  and  utilization,  budget  and  plan  for 
the  future,  and  market  its  services.  Federal  loans  should  not 
be  used  to  subsidize  poor  management  but  to  establish  well- 
planned,  well-managed  business  entities.  Properly  trained 
managers  are  needed. 

Although  third-party  relationships  may  aid  HMOs,  the 
relationships  may  present  possibilties  for  abuse  which  could 
harm  an  HMO's  financial  soundness.  The  potential  for  mini- 
mizing adverse  effects  of  third-party  relationships  on  an 
HMO's  operations  exists  through  public  disclosure. 

D.  What  is  the  Effect  of  Dual  Choice  on  Employers?  Section 
1310  of  the  HMO  Act,  as  amended,  requires  certain  employers 
to  offer  their  employees  the  option  of  enrolling  in  a  qualified 
HMO.  To  determine  the  effect  of  this  dual  choice  requirement, 
GAO  interviewed  247  employers,  187  of  whom  were  offering  dual 
choice.  They  also  contacted  officials  of  20  local  unions  to  deter- 
mine their  views  toward  the  HMO  concept  or  the  Act.  From 
statements  made  during  these  interviews,  GAO  concluded  that 
the  dual  choice  requirement  has  not  had  a  significant  effect 
on  employers'  costs.  HMO's  have  not  emphasized  the  dual  choice 
requirement  in  marketing  their  plans,  and  unions  generally  have 
reacted  f  avorabliy  toward  HMO's. 

E.  Quality  Assurance  Programs — Section  1301(c)(8)  of  the 
Act  requires  HMO's  to  have  organizational  arrangements  for 
an  ongoing  program  to  assure  the  quality  of  health  services.  The 
HMO's  evaluated  by  GAO  had  been  certified  by  HEW  as  meet- 
ing the  requirements  of  the  Act  and  regulations ;  however,  during 
the  evaluations,  GAO  noted  that : 

Quality  assurance  programs  varied  among  HMOs. 

HMOs'  quality  assurance  programs  were  not  necessarily 
in  place  when  they  began  operating  as  qualified  HMOs. 

Standards  for  quality  assurance  programs  were  still  in 
the  development  stage. 

F.  Review  of  Items  Discussed  in  September  1976  report — In 
September  1976,  GAO  reported  that  several  aspects  of  HEW's 
implementation  of  the  HMO  Act  had  hampered  program  devel- 
opment. The  problems  included  (1)  fragmented  responsibility 
and  uncoordinated  efforts  in  implementing  the  program,  (2)  not 
enough  staff  with  needed  expertise  to  administer  the  program 
effectively,  and  (3)  slow  issuance  of  final  regulations  and  guide- 
b'nps  for  implementing  pnd  enforcing  the  Act.  In  reviewing  these 
findings  GAO  reported  that : 

HEW  has  taken  some  steps  to  deal  with  HMO  program 
management  problems.  However,  most  of  the  actions  are 
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either  too  recent  to  gauge  their  effectiveness  or  not  compre- 
hensive enough  to  correct  the  problems.  That  is,  HEW  has 
(1)  centralized  the  headquarters  program  under  a  newly 
appointed  director  but  has  not  resolved  the  question  of  re- 
gional staff  use,  (2)  allocated  new  positions  to  the  qualifica- 
tion and  compliance  office  which  is  understaffed  but  no  new 
positions  were  allocated  to  the  loan  branch  which,  we  believe 
also  is  understaffed,  and  (3)  issued  interim  regulations  to 
implement  the  1976  amendments  but  has  not  issued  final  reg- 
ulations and  guidelines  defining  requirements  for  HMOS. 

TITLE  XIII — HMO  ACT  BUDGET  HISTORY 


[In  thousands] 


1978 

1979 

1974 

1975 

1976  i 

1977 

estimate 

estimate 

Authorized: 

Grants/contracts    . 

$25,000 

$55,000 

$40,000 

$45,  000 

$45, 000 

$50,  000 

Loans.   

  75,000  . 

Appropriations: 

Grants/contracts    

25, 000 

15,  000 

19,  043 

18, 100 

21, 100 

25, 910 

Carryover    

2  727 

Loans      

  3  35,  000  . 

  700 

4,  040 

4, 980 

4, 681 

5, 120 

6, 297 

Total  available    

  60, 700 

19, 040 

24,  750 

22, 781 

26, 220 

32,  207 

Obligations: 

Grants...    

23, 168 

18,  248 

17, 125 

19, 100 

25, 910 

Unused  nonmetropolitan  set-aside..  

727 

1,241 

975 

0 

0 

Program  support  

3,658 

4, 959 

4,  649 

*  7, 120 

6,  297 

Q  &  C   

(s) 

(293) 

(772) 

(874) 

(2,  207) 

Lapsed  (program  support)   

1, 082 

21 

32 

0 

Reprogramed  out  to  grant  funds  

15, 943 

0 

0 

<  (2, 000) 

0 

Lapsed  grant  funds   

162 

281 

0 

0 

0 

Total   

44,  740 

24, 750 

22,  781 

26,  220 

32,  207 

1  Includes  transition  quarter. 

2  Nonmetropolitan  rural  set-aside  funds  from  previous  year. 

3  The  loan  and  loan  guarantee  fund  is  a  revolving  account  and  is  replenished  by  selling  notes  to  the  Federal  financing 
bank. 

*  Includes  $2,000,000  reprogramed  from  grant  funds:  $250,000  for  additional  37  positions;  $1,750,000  for  technical 
assistance  contracts. 

4  Obligations,  except  for  program  support,  all  occurred  in  1975  but  were  charged  against  both  1974  and  1975. 

•  Not  identifiable  in  program  support 

III.  Prepaid  Health  Plans  in  California 

Prepaid  health  plans  which  have  been  described  as  a  form  of  health 
maintenance  organization,  have  received  national  attention  during  the 
last  several  years.  Senator  Henry  Jackson,  Chairman  of  the  Perma- 
nent Subcommittee  on  Investigations  of  the  Senate  Governmental 
Affairs  Committee  saw  the  problems  arising  in  California  relating  to 
prepaid  health  plans  as  important  in  formulating  any  program  of 
national  health  insurance.  His  Subcommittee  held  hearings  in  March 
1975  and  December  1976  for  the  purpose  of  examining  prepaid  health 
plans.  A  brief  review  of  the  prepaid  health  plan  development  in  Cali- 
fornia follows. 

The  Medi-Cal  Eeform  Act,  passed  by  California  in  1971,  provided 
for  contracting  with  groups  of  medical  providers  to  supply  services 
on  a  prepaid  basis  to  Medicaid  recipients.  The  law  stipulted  that  Pre- 
paid Health  Plans  (PHPs)  would  provide  or  arrange  for  health  care 
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services  for  persons  eligible  for  California's  public  assistance  pro- 
grams and  who  voluntarily  enroll  in  PHPs.  In  turn,  the  State  would 
pay  PHPs  a  fixed  monthly  premium  per  enrollee  for  providng  health 
care  services. 

The  California  legislature  consolidated  all  prepaid  health  related 
statutes  into  a  new  chapter  of  the  State's  Welfare  and  Institutions 
Code  by  enacting  the  Waxman-Duffy  Prepaid  Health  Plan  Act,  ef- 
fective July  1,  1973.  The  Waxman-Duffy  Act  defined  a  PHP  as: 

*  *  *  any  carrier  or  association  of  providers  of  medical  and 
health  services  who  agree  with  the  (California)  Department 
of  Health  to  furnish  directly  or  indirectly  health  services  to 
(Medicaid)  beneficiaries  on  a  predetermined  periodic  rate 
basis. 

According  to  a  GAO  report : 

There  are  three  types  of  prepaid  health  plans  in  California. 
One  is  the  self-contained  plan  in  which  all  of  the  physicians' 
providers  are  salaried  employees  of  the  plan,  and  the  plan 
owns  and  operates  most  facilities  in  which  health  care  is 
provided.  Another  is  the  clinic  type  in  which  one  or  more 
clinics  are  operated  by  a  group  of  physicians  and  specialty 
services  are  provided  through  fee-for-service  subcontracts 
with  health  care  providers.  The  third  type  is  the  foundation 
plan  in  which  the  prepaid  plans  pays  its  providers  on  a  fee- 
for-service  basis.  The  fees  paid  to  the  providers  are  estab- 
lished by  the  foundation,  which  acts  as  a  fiscal  intermediary 
receiving  capitation  payments  from  the  State  agency  and  dis- 
bursing the  monies  to  health  care  providers. 

The  legislature's  intent  in  creating  PHPs,  as  defined  in  the  Waxman- 
Duffy  Act,  was  to : 

(1)  encourage  the  development  of  more  efficient  delivery  of 
health  care  to  Medicaid  recipients ; 

(2)  reduce  the  inflationary  costs  of  health  care ; 

(3)  improve  the  quality  of  medical  services  to  eligible  en- 
rollees,  and 

(4)  reduce  the  administrative  costs  of  operating  Medicaid. 
Since  its  inception,  the  PHP  program  has  been  the  subject  of  con- 
siderable controversy.  Reports  criticizing  PHPs  and  the  State  of 
California's  administration  of  the  PHP  program  have  included  those 
by  the  California  State  Auditor  General,  the  General  Accounting 
Office,  and  the  Senate  Subcommittee  on  Investigations  of  the  Com- 
mittee on  Governmental  Affairs. 

The  Auditor  General's  report  was  transmitted  to  the  State  Legisla- 
ture in  April  of  1974.47  He  found  that  of  the  payments  made  by  the 
PHPs,  only  48  percent  was  for  health  care  services  and  the  balance 
was  for  administrative  costs  or  for  profits.  The  following  is  a  summary 
of  his  findings : 

Of  the  $56.5  million  pavments  made  bv  the  Department 
of  Health  to  15  Prepaid  Health  Plan  (PHP)  contractors, 


47TT.S.  Congress.  Senate.  Permanent  Subcommittee  on  Investigations  of  the  Committee 
on  Government  Operations.  Prepaid  Health  Plans.  Hearings.  94th  Congress.  1st  Session. 
Mar.  13-14,  1975.  Washington. -U.S.  Govt.  Print.  Off.  1975.  p.  292,  296. 
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only  an  estimated  $27.1  million,  or  48  percent,  was  expended 
for  health  care  services  for  Medi-Cal  recipients.  The  balance 
of  $29.4  million  of  the  Department  of  Health  payments,  or  52 
percent  of  such  payments,  was  expended  by  the  PHP  con- 
tractors for  administrative  costs  or  resulted  in  net  profits. 

The  Department  of  Health  has  not  properly  discharged  its 
statutory  authority  and  responsibility  to  institute  and  require 
uniform  accounting  procedures,  complete  financial  reporting 
and  routine  auditing  of  PHP  contractors  and  their  affiliated 
subcontractors. 

The  report  also  analyzed  the  prevailing  organizational  practices 
among  Prepaid  Health  Plans  and  found  non-profit  organizations 
contracting  with  for-profit  organizations.  This  practice  is  said  to  create 
a  strong  appearance  of  improper  self -dealing. 

The  Department  of  Health  has  contracted  for  the  operation 
of  PHPs  primarily  with  nonprofit  corporations.  All  of  the 
15  PHPs  we  reviewed  except  two  were  organized  as  nonprofit 
corporations.  One  of  these  two,  Americare,  was  originally 
organized  as  a  profit-making  corporation  but  at  the  depart- 
ment's insistence  has  since  reorganized  into  a  nonprofit  corpo- 
ration. The  other  PHP  contractor,  South  Bay  Family  Medical 
Group,  Incorporated,  is  still  organized  as  a  profit-making 
corporation  but  has  not  enrolled  any  prepaid  recipients. 

The  officers  or  directors  of  eight  of  the  PHPs  we  reviewed 
had  formed  profit-making  partnerships,  associations  and  cor- 
porations which  supply  various  services  to  the  nonprofit 
PHP  contractors. 

Through  these  affiliated  profit-making  subcontractors,  the 
officers  and  directors  of  the  nonprofit  PHP  contractors  are 
able  to  obtain  profits  from  what  is  ostensibly  a  nonprofit  oper- 
ation. Also,  the  complex  relationship  created  by  the  use  of 
these  interlocking  firms  makes  it  more  difficult  to  determine 
how  much  of  the  Department  of  Health's  payments  to  the 
PHP  contractors  actually  is  expended  for  health  care  serv- 
ices for  Medi-Cal  recipients  and  how  much  results  in  net 
profits  or  is  expended  on  executive  salaries  and  other  costs 
of  administration. 

The  Auditor  General  found  their  administrative  costs,  including 
profits,  ranged  from  24  to  93  percent  of  total  revenues  received 
through  prepaid  health  plan  contracts  with  the  State. 

The  General  Accounting  Office  has  published  a  number  of  reports 
regarding  Prepaid  Health  Plans  in  California.  The  first  report,  pub- 
lished in  September  1974,  included  the  following  findings :  48 

(1)  In  many  instances,  the  State  of  California  was  paying 
PHPs  more  per  capita  than  they  were  paying  fee- for- service 
providers ; 


48  U.S.  Government  Accounting  Office.  Report  to  the  Committee  on  Finance.  United  States 
Senate.  Better  Controls  Needed  for  Health  Maintenance  Organizations  under  Medicaid  in 
California.  B-164031  (3).  Sept.  10,  1974. 
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(2)  Many  of  the  PHPs  were  engaging  in  irregular  enrollment 
practices,  including  door-to-door  solicitation,  resulting  in  large 
numbers  of  beneficiary  grievances  and  disenrollments  from  PHPs 
(there  was  a  3.1  percent  recipient  turnover)  ;  and 

(3)  The  State  of  California  had  not  developed  adequate  criteria 
for  assessing  the  quality  of  care  provided  to  PHP  enrollees. 

A  later  GAO  report  dated  August  1975  found  that : 49 

(1)  Rate-setting  procedures  did  not  take  into  account  differ- 
ences in  the  need  for  and  use  of  health  services  between  the 
prepaid  health  plan  enrollees  and  the  Medicaid  fee-for-service 
population. 

(2)  One  prepaid  health  plan  was  paid  $4.6  million  more  than 
estimated  fee-for-services  costs  without  an  accompanying  State 
justification  for  the  higher  payment,  even  though  Federal  and 
State  regulations  prohibit  paying  more  to  prepaid  plans  than  the 
services  would  cost  under  the  fee-for-service  system. 

(3)  The  State  of  California  made  an  estimated  $4.2  million  in 
duplicate  payments  under  the  fee-for-service  system  for  health 
services  prepaid  plans  were  obligated  to  provide. 

The  General  Accounting  Office  recommendations  arising  from  the 
two  reports  included  those  to  HEW  to  prepare  regulations: 

(1)  providing  guidance  to  the  States  in  monitoring  the  quality 
of  health  care  provided  to  PHP  Medicaid  enrollees ; 

(2)  establishing  procedures  for  controlling  and  monitoring 
enrollment  and  disenrollment ; 

(3)  requiring  that  the  States  insure  that  all  PHPs  have  griev- 
ance procedures ;  and 

(4)  establishing  procedures  relating  to  rate  setting. 

In  April  1978  the  Permanent  Subcommittee  on  Investigations  of 
the  Senate  Committee  on  Governmental  Affairs  issued  a  report  based 
upon  the  record  developed  during  the  March  1975  and  December  1976 
hearings  and  an  investigation  of  program  reform  efforts.50  The  report 
summarizes  information  obtained  by  the  Subcommittee  evidencing: 
fraud  and  abuse  of  the  California  Prepaid  Health  Plan  program ;  fail- 
ures by  the  State  government  in  program  management ;  inadequacies 
in  Federal < oversight  of  the  California  program;  and  questions  con- 
cerning the  adequacy  of  the  present  Federal  program  to  encourage 
the  development  of  health  maintenance  organizations  across  the 
Nation. 

The  report  cited  a  statement  from  the  September  1974  GAO  report 
that  there  is  "no  assurance  that  the  PHP  program  is  achieving  its 
objective  of  reducing  Medicaid  costs  and  may  be  more  costly  than  the 
fee-for-service  programs".  The  Subcommittee  indicated  its  feeling 
that  this  may  still  be  true. 

The  Subcommittee  inquiry  found  that  almost  all  of  the  54  California 


49  U.S.  Government  Accounting  Office.  Report  to  the  Committee  on  Finance.  United  States 
Senate.  Deficiencies  in  Determining  Payments  to  Prepaid  Health  Plans  under  California's 
Medicaid  Program.  B-16403K3).  Aug.  29.  1975. 

50  U.S.  Congress.  Senate.  Permanent  Subcommittee  on  Investigations  of  the  Committee 
on  Governmental  Affairs.  Prepaid  Health  Plans  and  Health  Maintenance  Organizations. 
Senate  Report  No.  95-749  ;  95th  Congress.  2d  session.  Apr.  20,  1978. 
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prepaid  health  plans  reviewed  by  the  Subcommittee  were  non-profit, 
tax-exempt  organizations  that  subcontracted  with  for-profit  organiza- 
tions owned  or  controlled  by  officers  or  directors  of  the  non-profit  or- 
ganizations. The  inquiry  showed  that  this  type  of  corporate  structure 
and  contracting  practice  opened  the  way  for  the  diversion  of  Medicaid 
funds  away  from  the  program's  purposes. 

The  Subcommittee  inquiry  also  found  that  consultants  served  as 
brokers,  promoting  State  contracts  for  interested  entrepreneurs  in 
return  for  a  percentage  of  Medicaid  program  payments  made  under 
State  contracts.  The  money  to  finance  these  contracts  often  came  from 
the  poor  who  were  enrolled  in  prepaid  health  plans  by  door-to-door 
salesmen  employed  by  the  plans,  some  of  whom  coerced  the  enrollment 
of  Medicaid  beneficiaries. 

The  Subcommittee  reported  that  the  quality  of  the  health  care  was 
often  found  to  be  poor  and  even  dangerous  by  State  medical  auditors. 
Services  were  sometimes  provided  through  non-accredited  and  sub- 
standard hospitals.  State  program  managers  ignored  these  reports  as 
well  as  findings  of  the  State's  own  fraud  investigators,  legislative 
hearings,  audits  and  exposes  in  the  press.  The  State's  failure  to  re- 
spond to  compelling  evidence  of  fraud  and  abuse  was  seen  as  part  of 
the  government  mismanagement  of  the  Medi-Cal  program. 

Although  Prepaid  Health  Plans  are  frequently  compared  with 
health  maintenance  organizations,  PHPs  have  not  conformed  to  all 
elements  of  the  definition  of  HMOs  contained  in  the  Health  Mainte- 
nance Organization  Act,  P.  L.  93-222,  nor  were  they  required  to  do  so. 
Under  the  Health  Maintenance  Organiaztion  Act  amendments,  how- 
ever, plans  contracting  with  the  State  of  California,  in  most  instances, 
would  have  to  meet  the  definitions  of  an  HMO  contained  in  the  HMO 
Act,  as  amended.  Exceptions  to  this  requirement  would  be  where 
Title  XIX  statutorv  requirements  might  conflict  with  the  amended 
HMO  Act. 

According  to  HEW  officials,  many  of  the  PHPs  which  had  con- 
tracted with  the  State  of  California  to  provide  care  to  Title  XIX 
beneficiaries  did  not  continue  to  qualify  as  contractors  because  of  the 
new  requirements  imposed  by  amendments  to  the  Health  Maintenance 
Organization  Act.  As  of  January  1977  there  were  26  plans  serving 
roughly  191,000  persons.  As  of  April  1978  there  are  13  plans  con- 
tracting with  the  State  to  provide  Medicaid  services.  These  plans 
serve  approximately  125,000  persons.  Of  these  13  plans,  eight  are 
qualified  HMO's  and  serve  96,000  persons.  (One  of  the  plans  serves 
50,000  persons.)  Of  the  remaining  five  plans,  five  are  exempt  from 
the  Act  because  of  their  previous  status  as  community  health  centers 
and  one  is  provisionally  qualified.  There  is  no  available  information 
on  the  13  plans  that  existed  prior  to  the  amendments  and  did  not  be- 
come qualified  or  gain  "exempt"  status,  but  it  is  believed  that  most  are 
out  of  business.51 


51  Conversation  with  Ms.  Nancy  MeMann,  Medicaid  Bureau  on  July  31,  1978. 
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Legislative  History 
chronology  of  events 


92d  Cong. 

Date  Events 

Feb.  18,  1971   Presidents'  1st  health  message  to  Congress  advocates 

Federal  assistance  to  HMO's  (H.  Doc.  No.  92-49). 
Do   S.  837,  the  Local  Comprehensive  Health  Service  Sys- 

tems Act  of  171,  is  introduced  by  Senator  Javits. 

Mar.  4,  1971   H.R.  5615,  the  Health  Maintenance  Organization  Assist- 

ance Act  of  1971,  is  introduced  by  Mr.  Staggers  and 
Mr.  Springer  (original  administration  bill) . 

Mar.  10,  1971   S.  1182,  identical  to  H.R.  5615,  is  introduced  by  Mr. 

Javits,  and  Messrs.  Baker,  Beall,  Bellmon,  Case, 
Cooper,  Dole,  Dominick,  Fannin,  Fong,  Griffin, 
Jordan  of  Idaho,  Mathias,  Percy,  Prouty,  Saxbe, 
Scott,  Stevens,  Taft,  Weicker,  Young,  Hruska,  Pearson, 
and  Boggs. 

Nov.  11,  1971   H.R.  11728,  the  Health  Maintenance  Organization  Act 

of  1971,  is  introduced  by  Mr.  Roy,  Mr.  Rogers,  Mr. 
Kyros,  Mr.  Preyer,  Mr.  Symington,  Mr.  Nelson, 
Mr.  Carter,  and  Mr.  Hastings. 

Mar.  2,  1972   President's  2d  health  message  to  Congress  again  advo- 

cates HMO's.  (H.  Doc.  No.  92-261). 
"  Mar.  13,  1972   S.  3327,  the  Health  Maintenance  Organization  and  Re- 

sources Development  Act  of  1972,  is  introduced  by 
Mr.  Kennedy,  Mr.  Javits,  Mr.  Magnuson,  Mr.  Cran- 
ston, Mr.  Eagleton,  Mr.  Hughes,  Mr.  Mondale,  and 
Mr.  Stevenson. 

July  21,  1972   S.  3327  is  reported  from  the  Committee  on  Labor  and 

Public  Welfare  (S.  Rept.  No.  92-978). 

Sept.  20,  1972   S.  3327  passes  Senate  by  a  vote  of  60  to  14. 

Sept.  21,  1972   H.R.  16782,  the  Health  Maintenance  Organization  Act 

of  1972,  a  clean,  markedup  successor  to  H.R.  11728,  is 
introduced  by  Mr.  Roy,  Mr.  Rogers,  Mr.  Kyros, 
Mr.  Preyer,  Mr.  Symington,  Mr.  Nelson,  and  Mr. 
Carter. 

Jan.  3,  1973   H.R.  51,  the  Health  Maintenance  Organization  Act  of 

1973,  is  introduced  by  Mr.  Roy,  Mr.  Rogers,  Mr. 

Kyros,  Mr.  Preyer,  Mr.  Symington,  and  Mr.  Hastings, 

(identical  to  H.R.  16782). 
Jan.  4,  1973   S.  14,  the  Health  Maintenance  Organization  and  Re- 

sources Development  Act  of  1973,  is  introduced  by  Mr. 

Kennedy  and  others  (identical  to  S.  3327,  as  passed). 
Feb.  22,  1973   S.  972,  the  Health  Maintenance  Organization  Assistance 

Act  of  1973,  is  introduced  by  Mr.  Javits  and  Mr. 

Schweiker  (2d  administration  bill) . 
Feb.  27,  1973   H.R.  4871  is  introduced  by  Mr.  Staggers  and  Mr.  Devine 

(identical  to  S.  972). 
Apr.  27,  1973   S.  14  is  reported  from  the  Committee  on  Labor  and  Public 

Welfare  (S.  Rept.  No.  93-129). 
May  9,  1973   Amendment  No.  122  to  S.  14  is  introduced  by  Senators 

Javits  and  Schweiker. 
May  14,  1973   Amendment  in  the  nature  of  a  substitute  introduced  by 

Senator  Kennedy,  and  adopted. 

May  15,  1973   S.  14  passes  the  Senate  by  a  vote  of  69  to  25. 

May  21,  1973   H.R.  7974,  a  clean,  marked-up  successor  to  H.R.  51,  is 

introduced  by  Mr.  Roy,  Mr.  Rogers,  Mr.  Kyros,  Mr. 

Preyer,  Mr.  Symington,  Mr.  Nelson,  Mr.  Carter,  Mr. 

Hastings,  Mr.  Heinz,  and  Mr.  Hudnut. 
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Legislative  HisTORY^Continued 
chronology  of  events— continued 


93d  Cong. 

Date  Events 
Aug.  10,  1973   H.R.  7974  is  reported  from  the  Committee  on  Interstate 

and  Foreign  Commerce  (H.  Rept.  No.  93-451). 
Sept.  12,  1973   H.R.  7974  passes  House  by  a  vote  of  369  to  40.  S.  14 

passes  House,  amended  to  contain  the  language  of 

H.R.  7974,  as  passed. 
Dec.  18,  1973   House  agrees  to  conference  report  on  S.  14  by  a  voice 

vote  (H.  Rept.  No.  93-714). 
Dec.  19,  1973   Senate  agrees  to  conference  report  on  S.  14  by  a  vote  of 

83  to  1  (S.  Rept.  No.  93-621). 
Dec.  29,  1973   S.  14  is  signed  by  President  (Public  Law  93-222). 

94th  Cong. 

June  12,  1975   S.  1926,  the  Health  Maintenance  Organization  Amend- 

ments of  1975  is  introduced  by  Mr.  Schweiker,  Mr. 
Mondale,  and  Mr.  Javits. 
H.R.  7847  (identical  to  S.  1926)  is  introduced  by  Mr. 
Hastings  and  Mr.  Rogers. 

July  29,  1975   H.R.  9019,  a  clean  marked-up  version  of  H.R.  7847,  is 

introduced  by  Mr.  Hastings,  Mr.  Rogers,  and  Messrs. 
Preyer,  Symington,  Scheuer,  Florio,  Carney,  Broyhill, 
and  Heinz. 

Sept.  26,  1975   H.R.  9019  is  reported  from  the  Committee  on  Interstate 

and  Foreign  Commerce  (H.  Rept.  94-518). 

Nov.  7,  1975   H.R.  9019  passes  the  House  by  a  vote  of  309  yeas  to  45 

nays. 

May  13,  1976   S.  .1926  is  reported  from  the  Committee  on  Labor  and 

Public  Welfare  (S.  Rept.  94-844). 
June  14,  1976   H.R.  9019  passes  the  Senate,  amended  to  contain  the 

language  of  S.  1926,  as  amended,  by  a  vote  of  80  yeas 

to  8  nays. 

Sept.  16,  1976   Senate  agrees  to  the  conference  report  on  H.R.  9019 

(H.  Rept.  94-1513). 

Sept.  23,  1976   House  agrees  to  conference  report  on  H.R.  9019. 

Oct.  8,  1976   H.R.  9019  is  signed  by  President  Ford  (Public  Law 

94-460). 

95th  Cong. 

Feb.  10,  1978   S.  2534,  the  Health  Maintenance  Organization  Amend- 

ments of  1978  is  introduced  by  Mr.  Schweiker,  Mr. 
Kennedy,  Mr.  Williams,  Mr.  Javits,  Mr.  Pell,  and 
Mr.  Chafee. 

May  15,  1978   S.  2534  is  reported  from  the  Committee  on  Human 

Resources  (S.  Rept.  95-837). 

June  22,  1978   H.R.    13266,    the    Health    Maintenance  Organization 

Amendments  of  1978  is  introduced  by  Mr.  Rogers. 

July  21,  1978   S.  2534  passes  the  Senate  by  a  vote  of  71  yeas  to  1  nay. 

July  31,  1978   H.R.  13655,  a  clean  marked-up  version  of  H.R.  13266  is 

introduced  by  Mr.  Rogers,  and  Messrs.  Preyer, 
Scheuer,  Waxman,  Florio,  Maguire,  Markey,  Ottinger, 
Walgren,  Carter,  Broyhill,  and  Skubitz. 

Aug.  11,  1978   H.R.  13655  is  reported  from  the  Committee  on  Interstate 

and  Foreign  Commerce. 


B.  HISTORY  OF  MAJOR  LEGISLATIVE  ISSUES 

With  the  introduction  in  the  92nd  Congress  of  legislation  which 
would  provide  Federal  support  for  the  development  and  operation  of 
health  maintenance  organizations,  a  variety  of  approaches  and  diverse 
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points  of  view  were  expressed  in  proposals  outlining  the  form  and 
content  which  a  Federal  program  should  assume.  The  following  dis- 
cussion enumerates  many  of  the  legislative  issues  arising  from  these 
different  approaches  and  provides  background  on  their  development 
during  the  consideration  of  enabling  legislation  in  the  92nd  and  93rd 
sessions  of  Congress  and  amending  legislation  in  the  94th  Congress. 
Finally,  the  discussion  details  the  resolution  of  these  issues  in  public 
law. 

Benefit  package. — The  Public  Health  Service  Act  requires  a  Fed- 
erally qualified  HMO  to  provide  each  enrollee  with  a  specific  range 
of  basic  health  benefits  in  return  for  a  fixed,  monthly  payment.  In 
addition,  HMO's  are  permitted  to  offer  enrollees  optional  health  bene- 
fits for  added  monthly  payments  which  are  also  fixed.  Determination 
of  the  range  and  structure  of  basic  and  optional  services  to  be  offered 
remained  a  controversial  issue  throughout  the  early  development  of 
Federal  HMO  legislation.  During  the  92nd  and  93rd  Congresses, 
House  and  Senate  advocates  of  HMO's  consistently  supported  differ- 
ent versions  of  the  basic  and  optional  benefit  package.  S.  3327,  repre- 
senting the  position  of  certain  members  of  the  Committee  on  Labor 
and  Public  Welfare  during  the  92nd  Congress,  requiring  HMO's  to 
offer  a  basic  benefit  package  that  was  considerably  broader  than  the 
basic  package  required  by  H.E.  16782,  a  bill  sponsored  by  certain 
members  of  the  Committee  on  Interstate  and  Foreign  Commerce  dur- 
ing the  92nd  Congress.  Subsequent  versions  of  House  and  Senate  legis- 
lation on  HMO's  in  the  93rd  Congress  (H.E.  51,  7974,  S.  14)  retained 
these  differences.  A  compromise  on  these  issues  was  not  achieved  until 
the  legislation  went  to  conference  in  1973. 

Both  the  House  and  Senate  bills  required  HMO's  to  provide  the 
following  basic  services :  physician's  services,  inpatient  and  outpatient 
hospital  services,  home  health  services,  diagnostic  laboratory  and  diag- 
nostic and  therapeutic  radiologic  services,  emergency  health  services, 
vision  care  (the  House  bill  limited  this  to  children's  eye  examination's) 
and  preventive  health  services.  Additional  basic  services  required  by 
the  Senate  bill  were :  provision  of  or  payment  for  prescription  drugs ; 
medical  social  services ;  physical  medicine  and  rehabilitative  services, 
mental  health  services,  preventive  treatment  for  alcohol  and  drug 
abuse  and  addiction,  and  other  personal  care  services  the  Secretary 
of  HEW  felt  necessary  to  maintain  health.  The  Senate  bill  permitted 
the  HMO  to  phase-in  specific  comprehensive  health  services  over  a 
three  year  period  if  health  manpower  needed  to  provide  the  service 
was  unavailable. 

Both  House  and  Senate  bills  also  required  HMO's  to  make  specific 
optional  services  available  to  all  enrollees,  if  the  enrollees  requested 
the  service  and  paid  an  additional  monthly  payment.  However,  the 
House  bill  qualified  this  requirement  by  permitting  HMO's  to  furnish 
only  those  optional  services  that  could  be  made  reasonably  available 
to  its  membership.  A  number  of  the  required  basic  services  under  the 
Senate  bill  were  optional  under  the  House  bill.  Optional  services  under 
the  House  bill  were:  long-term  care  facility  services,  dental  services 
(other  than  preventive  dental  care  for  children  which  was  a  required 
preventive  health  service),  mental  health  services,  vision  care  (other 
than  children's  eye  examination  which  was  a  required  preventive 
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service),  physical  medicine  and  rehabilitative  services,  and  prescrip- 
tion drugs.  Optional  services  under  the  Senate  bill  were  limited  to 
skilled  nursing  facility  care  and  dental  services. 

The  1973  conference  agreement  on  the  benefit  package  generally  con- 
formed to  the  House  bill.  The  House  version  of  the  basic  benefit  pack- 
age, called  "basic  health  services"  was  expanded  to  include  mental 
health  services  (limited  to  20  visits)  and  alcohol  and  drug  abuse  and 
addiction  services.  The  House  version  of  the  optional  benefit  package, 
termed  "supplemental  health  services,"  was  also  adopted  (with  cer- 
tain modifications) . 

It  should  be  noted  that  during  the  92nd  Congress,  two  HMO  bills 
were  advocated  by  certain  members  of  the  Committee  on  Interstate 
and  Foreign  Commerce.  H.R.  11728,  the  precursor  of  H.R.  16782,  con- 
tained a  broader  benefit  package  than  the  second  bill.  The  original 
House  bill  required  HMO's  to  offer  all  the  basic  services  required 
under  H.R.  16782,  plus  nursing  home  care,  rehabilitative  medicine, 
and  other  personal  health  care  services  determined  necessary  by  the 
Secretary  of  HEW.  It  did  not  require  HMO's  to  make  optional  serv- 
ices available  to  enrollees;  however,  HMO's  were  permitted  to  offer  a 
broader  range  of  health  services  than  required. 

During  the  94th  Congress  debate  on  the  HMO  Amendments  of  1976, 
issues  related  to  the  HMO  benefit  package  did  not  evoke  the  con- 
troversy of  earlier  Congresses.  Major  House  and  Senate  amendments 
to  the  benefit  structure  were  essentially  similar  (contained  in  H.R. 
9019  as  reported,  and  S.  1926,  as  reported,  94th  Congress)  and  were 
aimed  at  reducing  the  scope  of  benefits  which  the  HMO  was  required 
to  have  the  capacity  to  provide.  They  were  intended  to  decrease  total 
costs  of  an  HMO's  benefits  package  to  enable  the  HMO  to  compete 
more  effectively  for  membership.  Both  bills  permitted  an  HMO  to 
make  supplemental  health  services  available  at  the  HMO's  option 
rather  than  upon  the  enrollee's  request.  HMO's  would  no  longer  be 
required  to  maintain  the  capacity  to  supply  the  full  range  of  supple- 
mental health  services. 

There  were  several  differences,  however,  in  certain  House  and  Sen- 
ate provisions  relating  to  the  HMO  benefit  structure.  One  House  pro- 
vision, adopted  in  Conference,  permitted  HMO's  to  integrate  supple- 
mental health  services  into  the  basic  benefit  package  which  enrollees 
are  required  to  purchase  for  a  basic  health  services  payment.  Another 
House  provision,  not  adopted  in  Conference,  aimed  to  make  alcohol 
and  drug  abuse  and  addiction  services  a  supplemental  rather  than 
basic  service.  Both  bills  made  similar  changes  in  the  definition  of 
required  preventive  health  services;  the  House  bill,  however,  added 
a  provision  (accepted  in  conference)  which  made  children's  ear  exam- 
inations a  required  preventive  health  service. 

Copayments. — Copayments  are  small  individual  charges  for  specific 
services  which  are  paid  by  the  HMO  enrol  lee  in  addition  to  the  basic 
health  service  payment.  Generally,  copayments  are  levied  by  the 
HMO  at  the  time  the  service  is  provided.  For  example,  an  enrollee 
might  be  charged  $1  for  each  visit  to  a  physican.  Copayments  are  an 
additional  source  of  funding  for  an  HMO. 

The  issue  of  whether  a  Federally  qualified  HMO  should  be  per- 
mitted to  charge  copayments  for  specific  basic  health  services  was 
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another  source  of  controversy  during  the  development  of  HMO  legis- 
lation in  the  92nd  and  93rd  Congresses.  S.  3327,  as  introduced  in  the 
92nd  Congress  (and  all  subsequent  versions  of  this  HMO  legislation  in 
the  92nd  and  93rd  Congresses) ,  did  not  permit  the  use  of  copayments. 
House  HMO  legislation  during  the  92nd  and  93rd  Congresses  (begin- 
ning with  H.K.  11728  and  all  subsequent  versions)  allowed  HMO's 
to  charge  nominal  copayments  for  specific  services  within  the  basic 
health  service  benefit  package.  The  copayment  amount  was  to  be  fixed 
in  accord  with  DHEW  regulations. 

Senate  advocates  of  HMO  legislation  were  opposed  to  the  use  of  co- 
payments  because  they  believed  that  these  additional  charges  might 
discourage  some  enrollees  from  seeking  needed  care.  House  advocates, 
with  similar  concerns,  specified  that  the  copayment  amount  was  to  be 
truly  nominal.  They  believed,  however,  that  copayments  should  be 
permitted  as  one  mechanism  to  offset  total  costs  of  the  basic  health 
services  package. 

The  conference  agreement  on  the  1973  HMO  legislation  substan- 
tially conformed  to  the  House  provision.  Federally  qualified  HMO's 
would  be  permitted  to  charge  their  enrollees  additional  nominal  copay- 
ments for  specific  basic  health  services  as  long  as  such  payments  did 
not  act  as  a  barrier  to  the  delivery  of  the  services.  The  copayment 
amount  was  to  be  fixed  according  to  DHEW  regulations. 

C orrvmunity  rating. — The  Public  Health  Service  Act  requires  Fed- 
erally qualified  HMO's  to  determine  their  payment  rates  for  basic 
health  services  under  a  community  rating  system.  Payments  for  sup- 
plemental health  services  must  also  be  established  under  a  community 
rating  system  if  these  rates  are  determined  on  a  prepaid  basis.  Com- 
munity rating  requirements  may  be  waived  in  certain  circumstances. 

Under  a  community  rating  system,  the  HMO  must  establish  its  rates 
based  on  the  costs  of  providing  health  care  to  all  its  enrollees.  The 
HMO  is  not  permitted  to  develop  distinct  payment  rates  for  indi- 
vidual groups  based  on  cost  experience  of  each  group.  Setting  rates 
according  to  a  group's  cost  experience  takes  into  account  certain  vari- 
ables which  may  include  the  group's  claims  experience,  age,  sex,  and 
health  status.  Payment  rates  determined  under  a  community  rating 
system  are  intended  to  spread  the  costs  of  illness  evenly  over  all  en- 
rollees in  the  HMO,  rather  than  charging  the  sick  more  for  health 
care  than  the  well. 

The  law  permits  certain  variations  in  HMO  payment  rates.  For  ex- 
ample, HMO's  are  permitted  to  establish  different  rates  for  individuals 
and  for  families.  However,  rates  must  be  equivalent  for  all  individuals 
and  families  of  similar  size. 

S.  3327  and  H.R.  11728  (92nd  Congress),  and  all  subsequent  ver- 
sions of  these  bills  in  the  93rd  Congress,  required  HMO's  to  estab- 
lish payment  rates  for  each  bill's  basic  benefit  package  under  a  com- 
munity rating  system.  Differentials  were  allowed  for  family  size.  The 
bills  did  not  require  payments  for  optional  services  to  be  community 
rated.  During  the  1973  conference,  a  substitute  amendment  was 
adopted  which  required  community  rating  for  all  basic  health  service 
payments  and  for  those  supplemental  health  service  payments  deter- 
mined on  a  prepaid  basis.  The  House  legislation  contained  a  provi- 
sion, adopted  in  conference,  which  defined  the  term  "community  rating 
system." 


32 


House  sponsors  of  H.E.  16782  (92nd  Congress)  and  H.R.  51  and 
H.R.  7974  (93rd  Congress)  expressed  concern  that  the  new  HMO's 
might  be  financially  jeopardized  if  required  to  use  a  community  rating 
system  during  their  early  years  of  operation.  Therefore,  these  bills 
included  a  provision  waiving  the  community  rating  requirement  dur- 
ing an  HMO's  first  year  of  operation  if  it  could  be  demonstrated  that 
use  of  the  system  forced  the  HMO  to  set  noncompetitive  rates  for 
its  health  benefits  package.  Other  health  benefit  programs  generally 
establish  premiums  on  an  "experience  basis"  and  can  offer  some  groups 
lower  rates  based  on  tailored  benefit  packages  and  specific  group  char- 
acteristics. The  waiver  proposed  by  the  House  legislation  was  not 
adopted  by  the  1973  conferees. 

Sponsors  of  the  1976  HMO  amendments  continued  to  express  con- 
cerns about  the  impact  of  community  rating  requirements  on  HMO's. 
H.R.  9019,  as  reported,  proposed  to  waive  community  rating  require- 
ments for  five  years  after  an  HMO  became  Federally  qualified  for  the 
employees  health  benefits  plan  in  existing  law,  known  as  "dual  choice." 
("Dual  choice"  will  be  discussed  in  detail  below.)  S.  1926,  as  reported, 
however,  modified  this  provision  to  waive  community  rating  require- 
ments for  basic  health  service  payments  for  three  years.  This  waiver 
would  be  applied  only  to  prepaid  group  health  plans  providing  health 
services  before  qualification.  New  HMO's  would  not  be  eligible  for 
the  waiver.  The  Conference  agreement  on  the  1976  Amendments  gen- 
erally conformed  to  the  Senate's  amendment.  Conferees  extended  the 
length  of  the  waiver  to  four  years  and  modified  it  to  apply  to  supple- 
mental as  well  as  basic  health  service  payments. 

Open  enrollment. — The  Public  Health  Service  Act  requires  Fed- 
erally qualified  HMO's  to  maintain  annual  open  enrollment  periods 
during  which  the  HMO  must  enroll  new  members  as  they  apply,  with- 
out regard  to  their  health  or  disability  status.  The  law  modifies  this  re- 
quirement by :  ( 1 )  applying  the  requirement  only  to  large  or  mature 
HMO's;  (2)  limiting  the  number  of  new  members  seeking  enrollment 
during  this  period ;  (3)  permitting  the  HMO  to  reject  institutionalized 
persons  seeking  membership ;  and  (4)  granting  a  waiver. 

Early  debate  on  HMO's  in  the  92nd  Congress  indicated  House  and 
Senate  consensus  on  requirements  for  open  enrollment.  During  later 
debate  on  this  issue,  there  was  little  consensus.  S.  3327  (as  introduced) 
and  H.R.  11728  contained  similar  open  enrollment  provisions.  Under 
the  Senate  bill,  HMO's  were  required  to  maintain  annual  open  enroll- 
ment periods  of  at  least  30  days,  during  which  new  members  were  to  be 
enrolled  in  an  unrestricted  manner.  The  bill  qualified  this  requirement 
by  subjecting  it  to  a  general  limitation  on  the  number  of  persons  to  be 
enrolled  from  medically  underserved  areas  (specifying  a  maximum  of 
50  percent  of  total  membership,  except  in  rural  areas) . 

H.R.  11728  also  required  HMO's  to  have  annual  unrestricted  open 
enrollment  periods.  Its  provision  was  qualified  in  two  ways :  ( 1 )  The 
Secretary  of  HEW  was  permitted  to  authorize  variations  in  the 
HMO's  open  enrollment  policy;  and  (2)  if  compliance  with  PHS  Act 
open  enrollment  requirements  caused  the  HMO  to  be  out-of -compli- 
ance with  title  18  Social  Security  requirements  (Medicare),  then 
PHS  Act  requirements  would  not  apply. 

H.R.  16782  and  all  subsequent  versions  of  this  legislation  in  the 
House  during  the  92nd  and  93rd  Congresses  did  not  require  Federally 
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qualified.  HMO's  to  maintain  open  enrollment  periods.  The  bills  only 
specified  that  the  HMO  must  enroll  persons  broadly  representative  of 
the  various  age,  social,  and  income  groups  of  the  community  served  by 
the  HMO.  S.  3327  (as  reported)  and  all  subsequent  versions  of  this 
legislation  in  the  92nd  and  93rd  Congresses  retained  the  open  enroll- 
ment provision  with  an  added  qualification.  Open  enrollment  require- 
ments could  be  waived  for  three  year  periods  if  maintenance  of  the 
policy  caused:  (1)  disproportionate  enrollment  of  high-risk  mem- 
bers; (2)  the  HMO's  total  enrollment  to  be  nonrepresentative  to  the 
community;  and  (3)  financial  jeopardy.  An  additional  condition  for 
waiver,  based  on  a  premium  subsidization  program  contained  in  the 
Senate  bill,  specified  that  premium  subsidy  funds  must  be  unavailable 
before  the  waiver  could  be  granted. 

The  1973  Conference  agreement  on  HMO  legislation  conformed  sub- 
stantially to  the  Senate  position  on  open  enrollment.  HMO's  would  be 
required  to  have  annual  unrestricted  open  enrollment  periods.  Three 
year  waivers  could  he  granted.  However,  the  conferees  amended  the 
provision  limiting  the  overall  maximum  membership  of  enrollees  from 
medically  underserved  areas  by  increasing  it  to  75  percent  of  total 
membership  (from  50  percent).  The  House  requirement  to  insure  that 
HMO  total  membership  be  broadly  representative  of  the  community 
was  included. 

H.R.  9019,  as  reported  in  the  94th  Congress,  proposed  to  eliminate 
entirely  the  open  enrollment  requirement  in  existing  law.  S.  1926,  as 
reported,  proposed  a  modified  open  enrollment  policy  to  be  applied 
only  to  large  or  mature  HMO's.  Under  the  Senate  provision,  an  HMO 
which  has  existed  for  at  least  five  years  or  has  a  membership  of  at  least 
50  thousand  persons  and  has  not  incurred  a  deficit  for  its  most  recent 
fiscal  year  would  be  required  to  have  an  unrestricted  annual  open  en- 
rollment period.  The  Senate  bill  included  certain  qualifications,  how- 
ever. It  specified  that  ( 1 )  the  HMO  need  not  continue  to  comply  with 
the  open  enrollment  requirement  if  it  enrolled  during  the  open  enroll- 
ment period  new  membership  equal  to  four  percent  of  its  total  net  in- 
crease in  new  enrollment  during  the  preceding  year  (2)  institutional- 
ized persons  seeking  membership  need  not  be  accepted;  and  (3)  bene- 
fits for  members  enrolled  during  the  open  enrollment  period  need  not 
become  effective  for  90  days  after  enrollment.  The  bill  also  specified 
that  for  purposes  of  determining  the  four  percent  increase  in  new 
members  the  HMO  was  not  permitted  to  include  new  members  enrolled 
through  groups  which  have  existing  contracts  with  the  HMO.  The 
Senate  bill  continued  to  permit  a  three-year  waiver  of  open  enrollment 
requirements;  but,  modified  it  to  allow  the  waiver  only  if  the  HMO 
demonstrates  that  compliance  would  jeopardize  economic  viability. 
The  1976  Conference  adopted  the  Senate  provisions  with  certain  modi- 
fications. Limits  on  increases  in  new  membership  during  the  open  en- 
rollment period  would  be  based  on  a  three  percent  (rather  than  four 
percent)  net  increase  in  new  membership  in  the  preceding  year. 

Services  of  health  professionals. — The  Public  Health  Service  Act 
requires  HMO's  to  provide  basic  health  services  to  its  enrollees  through 
members  of  its  own  staff,  through  medical  groups,  through  individual 
practice  associations  (IPA's),  under  contract  with  individual  health 
professionals,  or  through  any  combinations  of  these  sources.  The  law 
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limits  the  amount  of  contracting  an  HMO  is  permitted  to  undertake 
with  individual  health  professionals  and  provides  detailed  require- 
ments for  medical  groups  and  IPA's. 

S.  3327  as  introduced  in  the  92nd  Congress  (and  subsequent  versions 
of  this  legislation  in  the  92nd  and  93rd  Congresses)  required  HMO's  to 
provide  basic  benefits  through  the  HMO's  staff  or  through  medical 
groups.  It  contained  a  definition  of  the  term  "medical  group"  which  re- 
quired the  group  to  be  a  partnership  or  association  of  health  profes- 
sionals composed  of  at  least  four  licensed  physicians  or  dentists.  The 
group  had  to  meet  five  additional  requirements.  Members  of  the  group 
had  to : 

|(1)  Engage  in  the  coordinated  practice  of  their  profession  as  a 
group  responsibility  and  as  their  principal  professional  activity ; 

(2)  Pool  their  income  from  their  group  practices  and  distribute 
it  among  themselves  according  to  a  prearranged  salary  plan  or 
drawing  account; 

(3)  Share  records,  equipment,  and  staff ; 

(4)  Share  additional  health  professionals  needed  to  provide 
basic  benefits ;  and 

(5)  Arrange  for  continuing  medical  education  for  group 
members. 

S.  3327  (as  reported  and  passed  in  the  92nd  Congress)  and  S.  14  (as 
introduced  and  reported  in  the  93rd  Congress)  retained  this  definition 
of  medical  group  with  one  difference.  Physicians  or  dentists  had  to 
compose  the  majority  of  the  group.  These  bills  also  contained  an  added 
provision  that  permitted  certain  organizations  known  as  medical  care 
foundations  to  qualify  for  Federal  HMO  assistance.  It  permitted,  for 
purposes  of  Federal  assistance,  such  organizations  to  provide  prepaid 
health  services  to  enrolled  populations,  even  though  the  organizations 
did  not  meet  many  of  the  legislation's  stringent  requirements  for 
HMO's  regarding  benefit  packages,  community  rating,  open  enroll- 
ment, and  medical  groups.  Termed  "supplemental  HMO's"  by  the 
legislation,  these  organizations  were  permitted  to  provide  physician's 
services  directly  through  their  own  members  or  through  group  of  prac- 
titioners. Physician  groups  providing  services  for  supplemental 
HMO's  were  reimbursed  primarily  on  an  aggregate  fixed  sum  basis  or 
on  a  per  capita  basis.  The  legislation  permitted  individual  members 
within  such  groups  to  be  reimbursed  on  a  fee- for-ser vice  basis. 

S.  14,  as  passed  by  the  Senate,  contained  a  substitute  amendment 
which  deleted  provisions  regarding  supplemental  HMO's.  However, 
the  legislation  as  passed,  permited  individual  "medical  group"  mem- 
bers to  be  reimbursed  on  a  fee- for-ser  vice  basis,  although  the  entire 
group  had  to  be  reimbursed  on  an  aggregate  fixed  sum  or  per  capita 
basis.  In  addition,  medical  group  members  were  allowed  to  distribute 
their  income  according  to  other  unspecified  plans,  as  well  as  pre- 
arranged salary  plans  and  drawing  accounts. 

H.R.  11728  as  introduced  in  the  92nd  Congress  like  the  Senate  bills, 
required  HMO's  to  provide  basic  health  services  through  the  HMO's 
staff  or  through  medical  groups.  The  definition  of  "medical  group" 
contained  in  the  House  bill  was  almost  identical  to  that  of  S.  3327  (as 
introduced)  with  two  exceptions.  The  group  had  to  (1)  be  totally 
composed  of  licensed  physicians  or  dentists,  and  (2)  pool  their  income 
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from  their  group  practice  according  to  a  prearranged  plan  or  enter 
into  an  employment  arrangement  with  an  HMO  to  provide  services. 
H.R,  11728  in  addition,  permitted  the  Secretary  of  HEW  to  vary  the 
legislation's  requirements  for  medical  groups  providing  services  for 
HMO's,  during  the  HMO's  first  three  years  of  operation. 

H.R.  16782  (92nd  Congress)  and  H.R.  51  and  7974  (93rd  Congress) 
substantially  altered  certain  provisions  regarding  the  services  of 
health  professionals  in  H.R.  11728.  HMO's  would  be  required  to  pro- 
vide basic  health  services  through  staff,  medical  groups,  or  individual 
practice  associations  (IPA's).  H.R.  16782's  definition  of  "medical 
group"  was  identical  to  that  contained  in  H.R.  11728  with  two  im- 
portant differences.  First,  the  group  could  be  composed  of  any  licensed 
health  professional.  Second,  members  were  not  required  to  pool  their 
income  from  their  practice  according  to  a  prearranged  plan  or  enter 
into  employment  arrangements  with  the  HMO.  The  legislation  also 
permitted  HMO's  to  provide  services  through  IPA's.  IPA's,  similar 
to  the  Senate's  supplemental  HMO,  were  added  to  the  House  bill  to 
enable  HMO's  to  provide  health  services  through  medical  care  founda- 
tions. An  IPA  was  defined  as  a  partnership,  corporation,  association 
or  other  legal  entity  that  has  an  arrangement  with  licensed  health 
professionals.  Under  the  arrangement's  terms,  these  professional  must 
provide  professional  services  according  to  a  compensation  arrange- 
ment established  by  the  IPA.  They  must  also,  to  the  extent  feasible, 
share  records,  equipment,  staff,  provide  for  continuing  education,  and 
use  additional  health  personnel,  as  needed. 

The  1973  conference  agreement  conformed  generally  to  the  House 
provisions.  HMO's  were  required  to  provide  basic  health  services  (ex- 
cept those  that  are  unusual  or  infrequently  needed)  through  staff, 
medical  groups,  or  IPA's.  The  House  legislation's  definition  of  an 
IPA  was  adopted  with  an  added  requirement  that  the  majority  of 
professionals  under  an  arrangement  with  an  IPA  must  be  physicians. 
The  Conferees  adopted  a  substitute  definition  for  medical  groups, 
combining  major  requirements  of  the  House  and  Senate  provisions. 
The  conference  substitute  defined  a  medical  group  as  a  partnership, 
association  or  other  group  (A)  which  is  composed  of  health  profes- 
sionals licensed  to  practice  medicine  or  osteopathy  and  of  such  other 
licensed  health  professionals  (including  dentists,  podiatrists,  and  op- 
tometrists) as  are  necessary  to  provide  the  health  services  for  which 
the  group  is  responsible;  (B)  of  which  a  majority  of  the  members  are 
licensed  to  practice  medicine  or  osteopathy;  and  (C)  whose  members 
(i)  as  their  principal  professional  activity  and  as  a  group  responsi- 
bility engage  in  the  coordinated  practice  of  their  profession  for  an 
HMO;  (ii)  pool  their  income  from  the  practice  and  distribute  it  ac- 
cording to  a  prearranged  salary  or  drawing  account  or  other  plan; 
(iii)  share  medical  and  other  records  and  substantial  portions  or 
major  equipment  and  staff;  (iv)  utilize  additional  personnel  (as  de- 
fined by  the  Secretary's  regulations,  as  are  available  and  appropriate 
for  the  effective  and  efficient  delivery  of  the  services  of  the  members  of 
the  group;  and  (v)  arrange  for  and  encourage  continuing  education 
in  the  field  of  clinical  medicine  and  related  areas  for  the  members  of 
the  group. 

Sponsors  of  the  1976  Amendments  to  the  HMO  legislation  proposed 
a  number  of  changes  to  existing  law  requirements  for  the  provision  of 
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health  services.  H.R.  9019,  as  reported,  permitted  HMO's  to  contract 
directly  with  individual  health  professionals  to  provide  basic  health 
services  even  though  these  professionals  did  not  qualify  as  medical 
groups  or  IPA's  or  provide  unusual  or  infrequently  needed  services. 
S.  1926,  as  reported,  did  not  contain  this  provision.  The  Conference 
agreement  adopted  a  compromise  provision.  HMO's  could  contract 
directly  for  professional  services  with  individual  health  professionals 
or  groups  of  health  professionals  that  do  not  meet  the  laws'  require- 
ments for  medical  groups.  However,  the  provision  limited  the  dollar 
amount  of  the  contract  to  a  maximum  of  15  percent  of  the  total  amount 
paid  by  the  HMO  to  its  physicians  (30  percent  maximum  for  HMO's 
serving  rural  areas).  H.R.  9019,  as  reported,  added  another  provision, 
adopted  by  the  1976  Conferees,  that  would  permit  an  HMO  to  provide 
basic  health  services  through  any  combination  of  staff,  medical  groups, 
IPA's  or  professionals  under  contract. 

H.R.  9019,  as  reported,  waived  for  five  years,  the  requirement  that 
medical  group  members  providing  services  for  an  HMO  provide  these 
services  as  their  principal  professional  activity  (generally  interpreted 
to  mean  more  than  half  of  their  time  is  devoted  to  the  group).  The 
waiver  would  apply  after  the  HMO  became  Federally  qualified  for 
purposes  of  the  dual  choice  program.  S.  1926,  as  reported,  did  not 
waive  this  requirement.  It  did  change  the  requirement  to  specify  that 
medical  groups  must  have  a  "substantial  responsibility"  for  the  de- 
livery of  health  care  to  HMO  enrollees.  Senate  report  language  inter- 
preted "substantial  responsibility"  to  mean  that  such  groups  must 
devote  at  least  35  percent  of  their  time  to  the  HMO  rather  than  a 
minimum  51  percent.  The  1976  Conferees  adopted  a  substitute  provi- 
sion that  would  require  individual  members  of  the  group  to  devote 
more  than  half  their  time  practicing  for  the  group,  while  the  entire 
group  must  devote  "substantial"  amounts  of  time  providing  services 
to  the  HMO  (interpreted  to  mean  more  than  35  percent) .  This  require- 
ment would  be  waived  for  up  to  three  years  for  medical  groups  serving 
HMO's  qualified  to  participate  in  the  dual  choice  program. 

S.  1926,  as  reported,  contained  several  amendments  not  in  the  House 
legislation.  All  were  adopted  during  the  1976  Conference.  First,  medi- 
cal groups  would  be  required  to  distribute  their  income  according  to 
plans  which  must  be  unrelated  to  the  provision  of  specific  health 
services.  Second,  the  enrollment  status  of  a  patient  receiving  care 
(whether  the  patient  is  receiving  care  on  a  prepaid  or  fee-for-service 
basis)  would  not  be  divulged  to  the  health  professional  at  the  time  the 
service  is  provided.  Third,  existing  and  newly  created  IPA's  could 
provide  services  without  creating  duplicative  corporate  structures. 

Capitation  grants. — S.  14  as  passed  by  the  Senate  (93rd  Congress), 
contained  a  provision  which  directed  the  Secretary  of  HEW  to  make 
annual  grants  to  HMO's  during  their  first  three  years  of  operation  to 
provide  health  services  to  individuals  who  were  unable  to  afford  the 
enitre  amount  of  the  HMO's  premium  for  basic  services.  Individuals 
assisted  by  this  grant  were  expected  to  contribute  some  portion  of  the 
premium.  The  grant  amount  (with  certain  limitations)  was  determined 
by  a  formula  equal  to  the  number  of  people  assisted  multiplied  by  the 
premium  amount  with  adjustments  made  for  any  contributions  re- 
ceived. This  provision  was  not  adopted  during  the  1973  Conference. 
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(Note:  S.  3327,  as  introduced  and  S.  3327  as  reported  in  the  92nd 
Congress,  and  S.  14  as  introduced  in  the  93rd  Congress  contained 
similar  but  different  versions  of  this  grant  program.) 

H.R.  16782  (92nd  Congress)  and  H.R.  51  and  H.R.  7974,  as  intro- 
duced, (93rd  Congress),  authorized  a  demonstration  grant  program 
to  enable  HMO's  to  offer  membership  to  persons  in  their  service  area 
who  were  unable  to  pay  all  or  part  of  the  basic  health  service  premium. 
Sixteen  grants  were  authorized,  eight  to  go  to  HMO's  serving  rural 
areas  and  eight  to  HMO's  in  urban  areas.  The  grant  amount,  to  be. 
determined  by  the  Secretary  (with  certain  limitations) ,  was  to  last  for 
three  years.  H.R.  7974  as  reported  and  passed  did  not  contain  this 
provision. 

Premium  subsidies. — S.  14  as  passed  by  the  Senate,  (93rd  Congress) 
contained  a  provision  that  directed  the  Secretary  of  HEW  to  make 
annual  grants  to  HMO's  (during  their  first  three  years  of  operation) 
that  proposed  to  increase  their  premium  rates  because  they  enrolled  a 
disproportionate  number  of  high-risk  enrollees.  These  grants  could  be 
made  only  if  the  premium  increases  were  a  direct  result  of  the  HMO's 
policy  of  unrestricted  open  enrollment.  The  amount  of  the  grant 
(with  certain  limitations)  would  be  equal  to  that  portion  of  the  HMO's 
proposed  premium  increase  caused  by  the  enrollment  of  such  individ- 
uals. The  provision  was  not  adopted  during  the  1973  Conference. 
(Xote  :  This  provision,  with  certain  modifications,  was  contained  in 
all  previous  versions  of  S.  14  in  the  92nd  and  93rd  Congresses,  except 
S.  3327,  as  introduced.) 

H.R.  16782  (92nd  Congress)  and  H.R.  51  and  H.R.  7974  as  intro- 
duced, (93rd  Congress)  authorized  a  demonstration  grant  program 
to  enable  HMO's  to  offer  membership  to  high-risk  individuals  who 
were  unable  to  purchase  health  insurance  at  reasonable  rates.  A  maxi- 
mum of  eight,  three-year  grants  were  authorized.  The  grant  amount, 
as  determined  by  the  Secretary  of  HEW,  was  to  cover  the  difference 
between  the  HMO's  income  from  the  basic  health  service  payments 
of  these  high-risk  individuals  and  the  HMO's  expenses  for  basic  health 
services  provided  to  such  persons.  H.R,  7973,  as  reported  and  passed 
did  not  contain  this  provision. 

Assistance  to  HMCPs  in  rural  areas. — Prior  to  Senate  passage  of 
S.  14  in  the  93rd  Congress,  all  Senate  versions  of  the  bill  contained 
a  provision  authorizing  Federal  grant  and  loan  assistance  to  Health 
Service  Organizations  (HSO's).  HSO's  were  rural  HMO's  that  were 
not  required  to  meet  all  of  the  legislation's  requirements  for  HMO's. 
For  example,  HSO's  were  not  required  to  provide  the  entire  basic  bene- 
fit package,  but  were  permitted  to  phase-in  certain  services.  During 
Senate  passage  of  S.  14,  a  substitute  amendment  to  the  legislation  was 
proposed  and  adopted  that  deleted  provisions  for  HSO's.  However,  a 
floor  amendment  was  passed  to  authorize  separate  appropriations  for 
special  grants  and  loans  for  all  phases  of  HMO  development  and  ini- 
tial operation  to  "nonmetropolitan  HMO's"  or  to  entities  intending  to 
become  HMO's  in  nonmetropolitan  areas.  The  1973  Conferees  adopted 
a  compromise  provision  that  required  20  percent  of  the  funds  appro- 
priated for  HMO  assistance  to  be  used  to  assist  HMO's  in  rural  areas. 

H.R.  16782  in  the  92nd  Congress  (and  H.R,  51  and  H.R,  7974  as 
introduced  in  the  93rd  Congress)  authorized  a  demonstration  grant 
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program  to  determine  the  feasibility  of  establishing  HMO's  in  rural 
medically  underserved  areas.  Twenty,  three-year  grants  were  au- 
thorized. The  grant  amount,  as  determined  by  the  Secretary  (under 
certain  limitations) ,  was  to  cover  the  additional  costs  to  the  HMO  for 
establishing  and  operating  transportation  and  communication  systems. 
This  provision  was  not  contained  in  H.R.  7974,  as  reported  and  passed. 

Construction  assistance  to  HMO's. — Senate  legislation  in  the  92nd 
and  93rd  Congresses  (S.  3327,  S.  14)  contained  provisions  authorizing 
grants,  loans,  and  loan  guarantees,  and  interest  subsidies  to  enable 
HMO's  (or  entities  intending  to  become  HMO's)  to  construct  ambula- 
tory service  facilities  and  to  provide  capital  investment  for  transporta- 
tion equipment  used  by  the  HMO  to  provide  health  services  to  en- 
rollees.  This  provision  was  not  adopted  by  the  1973  Conferees. 

Various  House  HMO  bills  during  the  92nd  and  93rd  Congresses 
also  contained  construction  assistance  provisions  for  HMO's.  H.R. 
11728  (92nd  Congress)  authorized  HMO  construction  grants  for 
ambulatory  service  facilities  in  medically  underserved  areas.  It  also 
authorized  construction  loans  for  ambulatory  facilities  without  re- 
quiring the  facility  to  be  located  in  a  medically  underserved  area. 
H.R.  16782  and  H.R.  51  (93rd  Congress)  contained  different  construc- 
tion assistance  provisions.  These  bills  authorized  loans  and  loan  guar- 
antees to  construct  outpatient  facilities  and  hospitals  for  HMO's.  Pro- 
visions of  H.R.  7974  (as  introduced  in  the  93rd  Congress)  limited  con- 
struction assistance  to  loan  guarantees  to  construct  HMO  outpatient 
facilities  and  hospitals.  H.R.  7974  as  reported  and  passed  in  the  93rd 
Congress  contained  no  construction  assistance  provisions. 

Restrictive  State  laws. — Senate  legislation  in  the  92nd  and  93rd 
Congresses  (S.  3327  and  S.  14)  contained  provisions  to  supersede 
certain  State  laws  that  discouraged  the  development  and  operation  of 
HMO's.  Various  House  bills  in  the  92nd  and  93rd  Congresses  con- 
tained similar  provisions  (H.R.  11728  and  H.R.  16782,  92nd  Congress, 
and  H.R.  51  and  H.R.  7974,  as  introduced,  93rd  Congress).  However, 
H.R.  7974  as  reported,  deleted  these  requirements  from  the  House  leg- 
islation. The  1973  Conference  agreement  adopted  thejSenate  provision 
(with  certain  modifications). 

H.R,  9019,  as  reported  in  the  94th  Congress,  added  a  new  provision 
to  existing  law  to  require  the  Secretary  of  HEW  within  six  months 
after  enactment  of  the  1976  amendments  to  notify  States  with  laws 
that  impose  restrictions  on  HMO  operation  if  these  laws  are  super- 
seded by  Federal  law.  S.  1926,  as  reported,  required  the  Secretary  to 
develop  a  digest  of  State  laws  and  regulations  regarding  HMO's, 
which  would  be  provided  annually  to  each  State.  The  1976  Conferees 
adopted  a  compromise  which  generally  conformed  to  the  Senate  pro- 
vision requiring  the  digest  to  indicate  State  laws  inconsistent  with 
Federal  law  and  incorporating  the  House  bill's  six  month  deadline. 

Employee  health  benefits  plan. — H.R,  16782  (92nd  Congress)  and 
all  subsequent  versions  of  this  legislation  in  the  93rd  Congress  con- 
tained a  provision,  known  as  "dual  choice"  that  required  employers 
subject  to  minimum  wage  provisions  of  the  Fair  Labor  Standards  Act 
Who  employed  at  least  25  employees  to  offer  their  employees  the  option 
of  joining  a  Federally  qualified  HMO.  This  option  was  to  be  a  part 
of  any  health  benefit  program  offered  by  the  employer,  as  long  as  a 
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qualified  HMO  was  providing  services  in  areas  where  employees  re- 
sided. Employers  not  complying  with  this  requirement  would  be  con- 
sidered in  violation  of  the  Fair  Labor  Standards  Act.  Senate  legisla- 
tion did  not  contain  this  provision.  The  1973  Conference  adopted  the 
House  provision  in  substantially  the  same  form. 

H.R.  9019  and  S.  1926,  (94th  Congress)  amended  existing  law 
"dual  choice"  provisions  in  a  similar  manner  to : 

(1)  require  employers  of  more  than  25  employees  to  offer  the 
dual  choice  option  only  when  ,at  least  25  of  their  employees  re- 
sided in  a  qualified  HMO's  service  area.  S.  1926  added  a  defini- 
tion of  "service  area"  which  was  dropped  in  conference; 

(2)  subject  employers  out-of -compliance  with  the  dual  choice 
provisions  to  a  civil  penalty  (rather  than  to  violations  of  the  Fair 
Labor  Standards  Act) ; 

(3)  exempt  the  Federal  government  and  certain  religious  orga- 
nizations from  dual  choice  requirements.  The  exemption  for  reli- 
gious organizations  was  added  by  a  Senate  provision ;  and 

(4)  require  the  DHEW  to  integrate  administration  of  the  dual 
choice  provisions  with  other  HMO  Act  enforcement  provisions. 

These  four  provisions  are  now  part  of  existing  law. 

Coordination  with  the  Social  Security  Act. — S.  3327,  as  passed  by 
the  Senate  (92nd  Congress)  and  S.  14  (93rd  Congress)  contained  a  pro- 
vision to  ensure  that  the  Public  Health  Service  Act  requirements  for 
HMOs  would  not  supersede  Social  Security  Act  requirements  for 
HMO's  set  forth  in  title  18  (Medicare).  This  provision  was  added  as 
a  floor  amendment  during  Senate  passage  of  S.  3327.  The  1973  Con- 
ferees adopted  the  intent  of  this  provision,  but  redrafted  it  to  ensure 
that  no  conflict  would  exist.  The  following  provisions  were  specified : 
(1)  basic  health  services  for  Medicare  beneficiaries  would  be  limited 
to  Medicare's  covered  services  under  Parts  A  and  B;  (2)  payments 
for  such  services  would  not  be  community  rated;  and  (3)  the  HMO 
would  not  be  required  to  be  at  risk  for  these  services. 

Senate  HMO  legislation  in  the  94th  Congress  (S.  1926,  as  reported) 
amended  Medicare's  definition  of  an  HMO  to  make  it  more  consistent 
with  Public  Health  Service  Act  requirements  for  HMO's.  The  bill 
also  addeoj  a  new  section  to  the  Medicaid  law  (title  19  of  the  Social 
Security  Act)  which  for  the  first  time  defined  HMO's  for  purposes  of 
receiving  Federal  matching  funds  and  prohibited  (with  certain  ex- 
ceptions) payments  to  other  organizations  providing  services  on  a  pre- 
paid risk  basis.  In  general,  the  provisions  contained  in  S.  1926  were 
adopted  by  the  1976  Conferees.  Under  the  provisions,  as  agreed  to  in 
Conference,  HMO's  under  Medicare  and  Medicaid  are  required,  with 
certain  exceptions,  to  provide  services  in  the  manner  specified  by  the 
PHS  Act.  For  Medicare,  "basic  services"  are  those  provided  under 
Parts  A  and  B  of  the  program,  while  for  Medicaid  the  term  refers 
to  the  mandatory  list  of  services  (except  for  SISTF  and  EPSDT  serv- 
ices). For  Medicare,  HMO's  are  exempted  from  employing  a  com- 
munity rating  system  and  payments  and  premiums  must  be  in  accord- 
ance with  Title  XVIII  requirements.  Both  programs,  with  certain  ex- 
ceptions, are  required  to  be  organized  and  operated  in  the  manner 
prescribed  by  the  PHS  Act.  However,  Medicare  open  enrollment  pro- 
visions apply. 
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The  PHS  Act  requires  HMO's  under  Medicare  to  have  half  of  its 
enrolled  members  under  age  65  while  for  Medicaid  half  of  the  enrollees 
may  not  be  covered  under  either  Medicare  or  Medicaid.  If  organiza- 
tions show  that  they  are  making  substantial  progress  toward  meeting 
the  enrollment  provisions,  application  of  these  requirements  may  be  de- 
layed for  three  years  for  both  programs.  Medicare  further  requires, 
with  certain  exceptions,  that  HMO's  have  an  annual  open  enrollment 
period.  Medicaid,  on  the  other  hand,  is  governed  by  the  modified  open 
enrollment  requirements  of  the  PHS  Act. 

The  PHS  Act  requires  the  Secretary  to  administer  determinations 
for  both  Programs  as  to  whether  an  organization  is  an  HMO,  through 
the  Assistant  Secretary  for  Health's  office  in  an  integrated  fashion  with 
the  administration  of  the  enforcement  provisions  of  the  PHS  Act.  Ad- 
ministration of  the  remainder  of  the  HMO  provisions  under  Medi- 
care must  be  done  through  the  Health  Care  Financing  Administra- 
tion. Under  Medicaid,  States  are  permitted  to  make  provisional  de- 
terminations as  to  whether  an  organization  is  a  qualified  HMO  if  no 
determination  has  been  made  by  the  Secretary  within  90  days  of  ap- 
plication. 

The  amendments  to  Medicaid  prohibit  matching  to  organizations 
providing  services  on  a  prepaid  risk  basis  unless  the  organization  is  a 
qualified  HMO  or  unless  it  is  one  of  the  organizations  specified  in  law 
[community  health  centers,  migrant  health  centers,  nonprofit  primary 
health  centers  in  rural  areas  under  the  Appalachian  Regional  De- 
velopment Act  of  1976,  or  organizations  which  have  had  long-standing 
contractual  arrangements  to  provide  Medicaid  services  (not  includ- 
ing inpatient  hospital  services)  on  a  prepaid  risk  basis]. 

FEDERAL  FINANCIAL  ASSISTANCE  FOR  HEALTH  MAINTENANCE 
ORGANIZATIONS 

Currently,  the,Public  Health  Service  Act  authorizes  Federal  finan- 
cial assistance  to  health  maintenance  organizations  (HMO's)  or  en- 
tities intending  to  become  HMO's  for  feasibility  surveys,  planning  and 
initial  development  costs,  and  intial  operating  costs.  The  legislative 
history  of  the  development  of  these  programs  indicate  considerable 
controversy  between  Senate  and  House  sponsors  of  Public  Health  Serv- 
ice Act  HMO  legislation.  Earlier  legislation  shows  original  Congre- 
sional  agreement  on  the  types  of  financial  programs  needed  to  sup- 
port the  development  of  new  or  expanding  HMO's.  However,  with  the 
93rd  Congress,  major  issues  revolved  around  the  amount  of  financial 
assistance  needed,  the  scope  and  duration  of  such  assistance,  and  the 
financial  stability  of  newly  operating  Federally-assisted  HMO's. 

S.  3327  and  H.R.  11728,  92nd  Congress 

S.   33  27  AND  H.R.   11728,  9 2ND  CONGRESS 

Feasibility  surveys. — S.  3327  and  H.E.  11728  authorized  similar 
programs  of  financial  assistance  to  HMO's  for  feasibility  planning. 
Both  bills  authorized  grants  to  public  or  nonprofit  private  entities  to 
plan  or  study  the  feasibility  of  developing  or  expanding  HMOs.  The 
total  amount  of  grant  assistance  to  be  awarded  was  limited  to  $250,000 
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per  project.  Under  the  Senate  bill,  the  grant  was  to  remain  available 
for  expenditure  for  two  years  after  date  of  award.  The  House  bill 
limited  grant  availability  to  one  year  from  the  date  of  award  but 
permitted  a  second  grant  award  in  exceptional  circumstances.  Both 
bills  encourage  grantees  to  plan  for  HMOs  that  would  serve  medically 
underserved  populations.  The  Senate  bill  gave  priority  to  feasibility 
grant  applicants  who  gave  assurances  that  thirty  percent  of  their  total 
enrollment  would  be  from  medically  underserved  areas.  The  House 
bill  required  the  Secretary  when  awarding  such  grants  to  insure  that, 
grantees  in  the  aggregate,  would  be  expected  to  enroll  at  least  40  per- 
cent of  total  anticipated  members  from  medically  underserved  popu- 
lations, irrespective  of  the  number  of  such  members  to  be  enrolled  by 
a  single  HMO.  _ 

The  House  bill  also  required  the  Secretary  to  give  authority  to  these 
applicants  which  demonstrated  that  feasibility  studies  would  be  con- 
ducted in  conjunction  with  individuals  that  had  previous  experience 
and  expertise  in  the  HMO  field.  This  provision  was  the  first  major 
indication  of  concern  regarding  the  future  financial  stability  of  newly 
operating  HMOs,  once  Federal  financial  assistance  expired.  Through- 
out the  later  debate  on  HMOs.  House  sponsors  supported  a  limited 
program  of  financial  assistance  to  HMOs  intended  essentially  to  pro- 
vide HMO  start-up  costs  on  a  demonstration  basis.  House  sponsors 
of  HMO  legislation  consistently  indicated  their  intention  that  the 
Federal  program  was  not  to  provide  a  continuing  Federal  subsidy  for 
broadscale  HMO  development. 

Initial  development  costs. — S.  3327  and  H.R.  11728  authorized 
almost  identical  assistance  for  HMO  initial  development  costs.  In 
general,  initial  development  assistance  was  authorized  to  assist  HMO 
development  prior  to  the  HMO's  first  day  of  operation.  The  assistance 
was  to  be  used  by  HMO's  to  implement  enrollment  campaigns:  design 
benefit  packages:  develop  administrative,  organizational,  and  finan- 
cial arrangements:  recruit  and  train  personnel:  and  for  architects' 
and  engineers'  fees.  Initial  development  grants  were  authorized  for 
public  and  nonprofit  private  entities  to  cover  portions  of  the  costs  of 
an  initial  development  project.  Grant  amounts  were  limited  to  $1  mil- 
lion per  project.  Each  bill  included  priorities  for  initial  development 
grantees  that  would  serve  medically  undeserved  populations  (same 
as  priorities  for  awarding  feasibilitv  grants  under  S.  3327  and  H.R. 
11728). 

S.  33*27  and  H.R,  11728  also  authorized  loan  guarantees  and  interest 
subsidies  on  loans  made  by  non-Federal  lenders  to  private  HMOs  to 
cover  initial  development  costs.  The  loan  amount  to  be  guaranteed, 
under  each  bill,  was  limited  to  90  percent  of  the  costs  of  an  initial 
development  project.  Interest  subsidies  were  authorized  to  reduce  the 
net  effective  interest  rate  on  loans  guaranteed  by  three  percent  per 
vear. 

ImtiaL  operating  costs.— Both  S.  3327  and  H.R  11728  authorized 
grants,  loans,  loan  guarantees,  and  interest  subsidies  to  assist  HMOs 
in  meeting  operating  costs  incurred  during  the  first  three  years  of 
operation.  Under  the  Senate  bill,  grants  were  authorized  to  public  or 
nonprofit  HMOs  to  meet  operating  deficits  incurred  during  that  three 
year  period.  Grants  were  to  be  made  only  after  the  HMO  had  ex- 


42 


hausted  other  financial  markets  for  such  assistance  (including  loans 
and  loan  guarantees) .  Grant  amounts  were  to  be  limited  to  no  more 
than  100  percent  of  the  operating  deficit  for  the  first  year,  67  percent 
of  the  first  year's  deficit  for  the  second  year,  and  33  percent  of  the 
first  year's  deficit  for  the  third  year.  Loans  were  also  authorized  to 
public  or  nonprofit  private  HMOs  to  meet  operating  deficits  during 
the  HMO's  first  three  years  of  operation.  For  the  purposes  of  the  loan 
program,  operating  deficits  were  defined  as :  operating  costs  in  excess 
of  gross  revenues.  Loan  amounts  were  limited  to  60  percent  of  such 
costs  for  the  first  year,  40  percent  of  such  first  year  costs  for  the  second 
year,  and  20  percent  of  such  first  year  costs  for  the  third  year. 

The  House  bill  authorized  grants  to  HMOs  to  meet  initial  operating 
costs  incurred  during  their  first  three  years  resulting  from  the  HMO's 
operation  or  expansion  into  a  medically  underserved  area.  Grant 
amounts  were  limited  in  the  first  year  to  $750,000  or  60  percent  of 
such  costs  (whichever  is  less),  in  the  second  year  to  $500,000  or  40 
percent  of  such  costs  (whichever  is  less),  and  in  the  third  year 
$250,000  or  20  percent  of  such  costs  (whichever  is  less).  The  bill  also 
authorized  loans  to  HMOs  to  meet  portions  of  initial  operating  costs 
during  an  HMO's  first  three  years  of  operation.  The  loan  program 
was  not  tied  to  providing  services  in  medically  underserved  areas.  The 
amount  of  initial  operating  loans  awarded  in  each  of  the  three  years 
(when  added  to  any  initial  operating  grants  received)  was  limited  to 
$750,000  or  60  percent  of  such  costs  in  the  first  year  (  whichever  was 
less),  $500,000  or  40  percent  of  such  costs  in  the  second  year  (which- 
ever was  less) ,  and  $250,000  or  20  percent  of  such  costs  in  the  third 
year  (whichever  was  less). 

Both  bills  authorized  loan  guarantee  and  interest  subsidy  programs 
for  private  HMOs  to  meet  portions  of  their  initial  operating  costs 
for  up  to  three  years.  The  amount  of  loans  guaranteed  was  limited 
to  90  percent  of  the  principal  of  loans  made  for  initial  operating 
costs. 

H.R.    16782,    9 2D  CONGRESS  (H.R.  51,  AS  INTRODUCED,  9 3D  CONGRESS) 

H.R.  16782,  92nd  Congress,  was  a  clean,  marked-up  version  of  H.R. 
11728.  This  bill,  in  large  part,  represented  the  House  sponsors  posi- 
tion on  Federal  support  for  HMO  development  during  the  remainder 
of  the  HMO  debate  in  the  92nd  and  93rd  Congresses.  The  bill's 
format,  with  the  exception  of  appropriations  authorizations  (to  be 
discussed  separately  below) ,  was  retained  in  successive  versions  of  the 
legislation.  In  addition,  the  House  intent  that  the  Federal  program 
was  to  assist  only  a  limited  number  of  developing  HMOs  for  a  speci- 
fied time  period  became  explicit  with  this  bill. 

Feasibility  surveys. — H.R.  16782  was  the  first  HMO  bill  to  separate 
the  concept  of  HMO  feasibility  surveys  from  actual  planning  for 
HMO  development.  As  such,  the  bill  authorized  grants  and  contracts 
to  public  and  nonprofit  private  entities  for  feasibility  surveys  to  deter- 
mine the  practicality  of  developing  or  expanding  an  HMO.  In  addi- 
tion, contracts  were  authorized  to  private  entities  to  carry  out  feasi- 
bility surveys  for  HMO  development  in  medically  underserved  areas. 
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The  dollar  amount  of  a  grant  or  contract  was  limited  to  a  maximum 
of  $50,000.  The  aggregate  amounts  of  grants  or  contracts  for  a  feasi- 
bility project  could  not  exceed  90  percent  of  the  costs  (up  to  100 
percent  for  projects  in  medically  underserved  areas).  One  grant  or 
contract  was  permitted  per  project  (one  additional  grant  or  contract 
was  permitted  if  needed  to  adequately  complete  the  project).  Projects 
were  to  be  completed  within  12  months  from  the  date  of  a  grant  or 
contract  award. 

Planning  assistance. — H.E.  16782  authorized  four  types  of  planning 
assistance  for  planning  projects  to  establish  new  HMO's  or  projects 
that  would  significantly  expand  the  membership  or  area  served  by 
existing  HMOs.  Grants  and  contracts  were  'authorized  for  public  and 
nonprofit  private  entities.  Loans  were  authorized  for  public  entities, 
only.  Loan  guarantees  (without  interest  subsidies)  were  authorized 
for  private  entities.  Contracts  were  also  authorized  for  private  entities 
to  conduct  planning  projects  to  establish  or  expand  HMOs  that  would 
serve  residents  of  medically  underserved  areas.  Priorities  were  to  be 
given  to  applicants  for  planning  assistance  that  would  provide  serv- 
ices to  medically  underserved  areas.  Only  one  type  of  planning  award 
was  permitted  per  project,  to  be  completed  within  12-months  from 
the  date  of  the  award  (an  additional  award  was  allowed  with  the 
same  twelve  months  completion  requirement,  if  necessary  to  ade- 
quately complete  the  project.)  The  amount  of  assistance  per  planning 
project  was  limited  to  a  maximum  of  $125,000.  The  aggregate  amount 
of  all  awards  received  for  one  project  could  not  exceed  90  percent  of 
project  costs  (up  to  100  percent  for  projects  in  medically  underserved 
areas) . 

Initial  development  assistance. — H.R.  16782  authorized  the  same 
four  types  of  assistance  for  HMO  initial  development  costs  as  was 
authorized  for  planning  assistance.  Although  the  purposes  for  which 
initial  development  assistance  could  be  awarded  was  no  longer  spe- 
cifically outlined  in  the  legislation,  initial  development  was  defined  to 
include  significant  expansion  of  membership  of  areas  served  by  an 
HMO.  Priorities  were  to  be  given  to  applicants  for  initial  development 
assistance  that  would  serve  medically  underserved  areas.  The  amount 
of  assistance  allowed  for  one  project  was  limited  to  the  lesser  of:  (1) 
$1  million  or  $25  multiplied  by  the  number  of  HMO  members  antici- 
pated to  be  enrolled  when  the  HMO  becomes  operational  (whichever 
is  greater),  or  (2)  90  percent  of  project  costs  (up  to  100  percent  for 
HMOs  that  serve  medically  underserved  areas.)  The  bill  permitted 
HMOs  receiving  planning  assistance  to  also  receive  initial  develop- 
ment assistance  within  the  same  time  period.  Assistance  for  initial 
development  could  be  awarded  to  applicants  that  had  not  received 
previous  assistance  under  the  Federal  program;  however,  such  ap- 
plicants were  required  to  have  conducted  sufficient  planning  for  the 
anticipated  HMO  and  to  have  determined  the  feasibility  of  establish- 
ing, expanding  or  operating  the  HMO  for  which  assistance  was 
requested. 

Initial  operating  assistance. — H.R.  16782  authorized  three  types  of 
assistance  to  cover  HMO  initial  operating  costs.  Loans  were  authorized 
to  public  or  nonprofit  private  HMOs  to  assist  in  meeting  operating 
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costs  incurred  during  the  first  three  years  of  operation.  Loans  were 
also  authorized  to  public  and  nonprofit  private  HMOs  for  initial  oper- 
ating costs  that  could  be  attributed  to  a  significant  expansion  in  the 
membership  of  areas  served  by  an  HMO  during  the  first  three  years 
after  the  expansion  occurred.  Loan  guarantees  were  authorized  for 
any  private  HMO  for  the  same  purposes  for  which  loans  could  be 
made  to  public  and  nonprofit  HMOs.  The  bill  specified  that  the  amount 
of  the  principal  on  loans  made  or  guaranteed  could  not  exceed  $1  mil- 
lion. Aggregate  amounts  of  loans  made,  guaranteed,  or  both  could  not 
exceed  $2.5  million. 

This  section  of  the  bill  included  specific  directions  on  the  number 
of  HMOs  that  could  receive  initial  operating  assistance.  The  provision 
represented  the  House's  intent  to  control  the  scope  and  duration  of  the 
Federal  HMO  program.  Initial  operating  loans  and  loan  guarantees 
could  not  be  made  to  more  than  150  HMOs  between  fiscal  years  1974 
and  1976.  Up  to  40  HMOs  could  receive  such  assistance  in  fiscal  year 
1974;  an  additional  50  were  permitted  to  receive  awards  in  fiscal  year 
1975;  60  additional  HMOs  could  be  awarded  such  assistance  in  fiscal 
year  1976.  Since  initial  operating  assistance  was  the  final  form  of  as- 
sistance that  could  be  awarded  to  a  developing  HMO,  under  the  Fed- 
eral program,  this  requirement  implicitly  limited  the  Federal  pro- 
gram's authorization  of  assistance  to  150  HMOs  by  the  end  of  fiscal 
year  1976.  The  House  viewed  the  various  Federal  programs  for  HMO 
assistance  as  a  continuum,  beginning  with  feasibility  assistance  and 
terminating  with  support  for  initial  operating  costs.  House  sponsors 
felt  that  an  HMO  which  had  participated  in  this  four-part  program, 
once  the  assistance  ended,  should  be  ready  to  assume  the  financial  risk 
for  providing  care  to  its  membership,  without  additional  financial  sub- 
sidies. The  entire  program  of  financial  assistance  coupled  with  the 
mandated  dual  choice  program,  aimed  at  expanding  an  HMO's  ability 
to  compete  with  other  health  providers  for  enrolling  members,  was  to 
be  considered  the  total  Federal  program  of  support  for  a  new  or 
expanding  HMO. 

This  intention  was  reaffirmed,  in  the  Conference  report  on  the  93rd 
Congress  legislation : 

The  Conferees  noted  that  the  purpose  of  this  legislation  is 
to  stimulate  greater  provider  and  consumer  interest  in  and 
awareness  of  the  HMO  concept  of  health  care  delivery.  This 
is  to  be  achieved  through  a  combination  of  financial  assist- 
ance and  improved  access  to  potential  markets.  The  program 
is  designed  to  assure  that  all  assisted  projects  will  be  opera- 
tional during  the  last  year  for  which  authority  is  given ;  the 
legislative  program  is  for  that  reason  considered  to  be  self- 
contained  and  it  is  intended  that  its  purposes  be  accom- 
plished within  the  time  and  limitations  of  this  authority.  The 
House  and  Senate  committees  intend  to  exercise  their  over- 
sight responsibility  with  respect  to  the  programs  authorized 
by  the  new  title  XIII.52 


52  Conference  report  on  S.  14.  the  Health  Maintenance  Organization  Act  of  1973.  House 
Report  93-714.  93rd  Congress,  2nd  Session. 
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S.  14  AND  H.R.  7  9  74,  9  3D  CONGRESS 

As  passed  by  the  Senate  in  the  93rd  Congress,  S.  14  retained  almost 
all  of  the  provisions  for  financial  assistance  included  in  the  previous 
versions  of  the  Senate  bill  (S.  3327).  Although  authorization  levels 
changed  significantly,  few  other  substantive  changes  were  made. 

H.R.  7974  as  reported  and  passed  during  the  93rd  Congress  was  es- 
sentially similar  to  H.R.  16782  in  the  previous  Congress.  Like  S.  14. 
authorization  levels  were  altered,  but  few  other  changes  were  made. 
HMO  planning  projects  were  defined  to  include  the  development  of 
marketing  plans  and  feasibility  planning.  Applicants  for  loan  guar- 
antees for  HMO  initial  operation  would  be  required  to  serve  residents 
of  medically  underserved  areas.  The  overall  limit  on  the  number  of 
HMOs  that  could  receive  initial  operating  assistance  was  removed 
from  the  House  bill,  as  reported,  but  the  House  report  clearly  stated 
Congressional  intent  with  respect  to  the  numbers  of  HMOs  to  be 
assisted : 

Much  discussion  has  occurred  during  the  committee  con- 
sideration of  this  legislation  of  the  number  of  HMO's  which 
should  be  developed  under  the  program  sponsored  by  the  bill. 
Earlier  versions  would  have  limited  the  Department  of 
Health,  Education,  and  Welfare  to  the  development  of  either 
150  or  100  new  HMO's.  The  legislation  reported  contained  no 
absolute  limit  although  it  is  anticipated  that  the  limit  of  au- 
thorizations process  will  provide  an  effective  ceiling  on  the 
number  of  HMO's  which  could  be  established.  Clearly,  the 
number  of  HMO's  which  can  be  established  will  depend  on 
several  things  including  the  actual  costs  experienced  in  es- 
tablishing new  HMO's,  the  number  of  HMO's  which  HEW 
has  already  assisted  which  qualify  for  assistance  under  this 
legislation,  and  the  successes  and  problems  of  HMO's  estab- 
lished in  the  first  years  of  this  program.  Generally,  however, 
the  Committee  would  anticipate  that  this  legislation  would  be 
used  to  bring  the  operating  state  approximately  100  new 
HMO's.53 

House  and  Senate  authorizations  for  Federal  HMO  assistance. — 
The  Senate  legislation,  throughout  the  entire  debate  on  HMO  assist- 
ance, authorized  separate  appropriations  for  each  program  of  HMO 
assistance  contained  in  the  legislation.  Earlier  versions  of  House  HMO 
legislation  also  authorized  separate  appropriations  for  individual  pro- 
grams. However,  H.R.  7974,  as  reported  and  passed,  contained  an 
aggregate  authorization  for  grants  and  contracts  for  feasibility, 
planning,  initial  development  and  initial  operating  assistance.  A  sep- 
arate aggregate  authorization  was  made  for  initial  development  and 
operating  loans  in  the  last  year  for  which  such  funds  were  authorized. 
This  bill  also  authorized  funds  in  the  aggregate  to  be  appropriated 
to  a  revolving  loan  fund  from  which  loans  were  to  be  made. 


33  H.  Report  93-451.  Report  of  the  Committee  on  Interstate  and  Foreign  Commerce  on 
H.R.  7494,  93rd  Congress,  1st  Session. 
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CONFERENCE  ON  9  3D  CONGRESS  HMO  LEGISLATION 

Feasibility  and  planning  assistance. — The  program  of  feasibility 
and  planning  assistance,  as  agreed  to  in  conference,  generally  con- 
formed to  the  House  legislation  although  certain  provisions  of  the 
Senate  bill  were  retained  by  the  conferees.  Grants  and  contracts  were 
authorized  to  public  or  nonprofit  private  entities  for  surveys  or  other 
activities  to  determine  the  feasibility  of  developing  and  operating  or 
expanding  the  operation  of  an  HMO.  Grants  and  contracts  were  au- 
thorized separately  for  public  or  nonprofit  private  entities  for  planning 
projects  to  establish  HMOs  or  to  significantly  expand  the  membership 
of  or  areas  served  by  HMOs.  Loan  guarantees  for  private  profitmak- 
ing  entities  were  authorized  for  planning  projects  to  establish  or  ex- 
pand HMOs  that  would  serve  medically  underserved  populations. 
Feasibility  grants  and  contracts  were  limited  to  $50,000  per  grant  or 
contract;  single  grants  or  contracts  for  planning  were  limited  to 
$125,000. 

The  Senate  provision  requiring  that  priority  be  given  to  applicants 
for  feasibility  and  planning  assistance  that  will  enroll  at  least  30  per- 
cent of  their  total  enrollment  from  medically  underserved  areas  was 
retained. 

Initial  development. — The  conferees  agreed  to  a  substitute  provision 
for  HMO  initial  development  assistance.  Grants  and  contracts  for 
public  or  nonprofit  private  entities  were  authorized  for  projects  to 
initially  develop  HMOs.  Loan  guarantees  for  private  profitmaking  en- 
tities were  authorized  for  projects  to  initially  develop  HMOs  that  serve 
medically  underserved  populations.  The  Senate  provision  outlining  the 
purposes  for  which  initial  development  assistance  could  be  used  was 
included,  as  was  the  House's  definition  of  "initial  development".  The 
conferees  combined  provisions  limiting  the  amount  of  initial  develop- 
ment assistance  that  could  be  provided  to  equal  the  lesser  of  $1  million 
or  90  percent  of  project  costs  (up  to  100  percent  for  HMOs  serving 
medically  underserved  populations) .  The  conferees  included  the  House 
provision  requiring  that  sufficient  planning  must  be  completed  and 
feasibility  of  a  project  demonstrated  before  initial  development  assist- 
ance could  be  awarded.  Senate  provision  for  priority  for  HMOs  serv- 
ing medically  underserved  populations  was  retained. 

Initial  operating  assistance. — The  Conferees  dropped  the  'Senate  pro- 
vision authorizing  initial  operating  grants.  The  Senate  provision  au- 
thorizing loans  for  initial  operating  deficits  was  retained.  The  House 
provision  guaranteeing  initial  operating  loans  for  private  HMOs  that 
served  residents  of  medically  underserved  areas  was  retained,  but  the 
provision  included  the  Senate  bill's  requirement  that  limited  such  loans 
to  the  costs  incurred  during  the  first  three  years  of  an  HMO's  opera- 
tion. House  provisions  limiting  the  amount  of  assistance  for  HMO 
initial  operating  loans  and  loan  guarantees  were  retained. 

Authorization  levels. — Prior  to  Senate  passage  of  S.  14,  the  Senate 
bill  authorized  $427.5  million  of  HMO  feasibility,  planning,  initial 
development,  and  initial  operating  assistance.  This  included  authori- 
zations for  health  service  organizations  (see  previous  discussion  of 
health  service  organizations).  However,  during  Senate  passage  of 
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S.  14,  a  compromise  amendment  was  adopted  that  reduced  authoriza- 
tion levels  for  such  assistance  to  a  total  of  $285  million  for  three  fiscal 
years  (fiscal  year  1974  through  fiscal  year  1976) .  This  amendment  also 
deleted  authorizations  of  assistance  to  health  service  organizations. 
The  Senate-passed  bill  continued  to  provide  separate  authorizations 
for  each  program. 

The  House-passed  bill  provided  no  separate  authorizations  for  feasi- 
bility, planning,  and  initial  development  programs  for  fiscal  year  1974 
through  1976.  A  total  of  $135  million  was  authorized  to  be  appropri- 
ated for  grants  and  contracts  for  these  programs  for  fiscal  year  1974 
through  1976.  The  Senate  bill  proposed  increases  in  existing  law  limits 
for  such  projects. 

In  general,  the  Conferees  agreed  to  the  Senate's  proposals.  The  limit 
on  the  amount  of  Federal  assistance  for  a  feasibility  grant  or  contract 
was  increased  to  $75,000  per  grant  or  contract  in  a  single  year  (from 
$50,000).  The  limit  on  the  amount  of  Federal  assistance  for  planning 
projects  was  increased  to  $200,000  per  project  (from  $125,000) .  Limits 
on  initial  development  projects  were  increased  to  $1.6  million  for  proj- 
ects assisting  qualified  HMOs  to  provide  sendees  in  additional  sendee 
areas  or  in  one  or  more  service  areas  which  are  not  contiguous.  The 
existing  annual  limits  on  initial  operating  loans  ($1  million)  were 
retained,  as  was  the  existing  $2.5  million  total  limit  on  loan  assistance, 
but  the  period  for  which  loans  could  be  made  available  was  extended 
from  three  to  five  years. 

miO  COMPLIAXCE  AJfD  EVALUATION 

A  variety  of  provisions  in  House  and  Senate  HMO  legislation  dur- 
ing the  92nd  and  93rd  Congresses  contained  requirements  for  HMO 
program  compliance  and  evaluation.  S.  3327,  (92nd  Congress)  and 
S.  14,  (93rd  Congress)  contained,  in  general,  almost  identical  require- 
ments for  HMO  compliance  with  program  conditions.  Kequirements 
for  evaluation  were  not  as  clearly  specified  in  the  Senate  bill,  as  in  the 
House  legislation.  However,  the  Senate  legislation  did  authorize  a 
Commission  on  Quality  Health  Care  Assurance  to  set  standards  for 
HMOs  and  monitor  HMO  performance  (among  other  functions) .  In 
general,  the  Senate  legislation  (during  the  92nd  and  93rd  Congresses) 
contained  the  f ollowing  requirements : 

(1)  HMOs  had  to  make,  during  the  period  financial  assistance 
was  received  and  after  assistance  had  ended,  full  and  complete 
reports  that  provided  special  assurances  to  the  Secretary  on  (a) 
populations  groups  served,  (b)  enrollment,  (c)  method,  terms, 
and  periods  for  enrollment,  (d)  costs  per  enrollee  for  health  and 
educational  sendees,  (e)  sources  of  professional  services,  and  orga- 
nizational arrangements,  (f)  arrangements  for  ongoing  quality 
assurance  programs,  (g)  prepayment  sources  and  other  sources 
of  payment  for  sendees,  (h)  facilities  available  and  sources  of 
additional  capital  financing,  (i)  administrative,  managerial,  and 
financial  arrangements,  (j)  enrollee  participation  in  planning  and 
policymaking,  (k)  grievance  procedures,  and  (1)  support  for  the 
HMO  by  populations  served,  sources  of  operating  support,  and 
professional  group  involvement. 
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(2)  HMOs  were  required  to  submit  continuing  reports  to  the 
Secretary  that  satisfactorily  demonstrated  (a)  financial  responsi- 
bility and  (b)  development  and  operation  consistent  with  the  pro- 
visions of  the  legislation  and  the  assistance  applications. 

(3)  HMOs  were  required  to  satisfactorily  demonstrate  the  maxi- 
mum number  of  people  that  could  be  served  effectively. 

(4)  HMOs  in  noncompliance  with  set  standards  would  become 
ineligible  to  participate  in  the  Federal  program.  Those  HMOs  in 
noncompliance  for  unreasonable  periods  of  time  would  become 
liable  for  repayment  of  Federal  financial  assistance. 

(5)  HMOs  making  false  statements  on  applications  for  assist- 
ance could  be  fined  up  to  $10,0000,  imprisoned  for  six  months,  or 
both. 

(6)  HMOs  had  to  provide  the  Secretary  of  HEW  and  the  Gen- 
eral Accounting  Office  (GAO)  with  full  and  complete  access  to 
financial  and  other  records  on  projects  assisted  with  Federal 
funding. 

House  requirements  for  HMO  compliance  and  evaluation  were  set 
forth  in  H.R.  7974,  as  reported  in  the  93rd  Congress.  Earlier  versions 
of  the  legislation  differed  in  certain  respects  from  the  requirements 
in  H.R.  7974,  as  reported.  However,  the  provisions  contained  in  the 
reported  bill  represented  the  House's  basic  intent  that  the  operations  of 
newly  operating  HMOs  were  to  be  closely  monitored  for  program 
compliance  and  also  to  weigh  the  effects  of  such  compliance  on  the 
HMOs  ability  to  expand  enrollments  and  maintain  financial  stability. 

H.R.  7974,  as  reported : 

(1)  required  the  GAO  to  evaluate  the  operations  of  at  least  50 
Federally-assisted  HMOs  during  their  first  three  years  of  opera- 
tion. An  evaluation  report  to  be  submitted  to  Congress,  was  to  con- 
tain GAO's  finding  on  the  HMO's  ability  to:  (a)  operate  on  a 
fiscally  sound  basis,  (b)  meet  application  assurances  for  HMO 
organization  and  operation,  (c)  provide  basis  and  supplemental 
health  services  in  the  required  manner,  (d)  include  indigent  and 
high-risk  members  in  enrollments,  and  (e)  provide  services  to 
medically  underserved  areas. 

(2)  required  the  Comptroller  General  to  study  the  economic 
effects  of  compliance  with  the  mandated  dual  choice  provisions  of 
the  legislation  on  affected  employers. 

(3)  authorized  the  Secretary  of  Health,  Education,  and  Wel- 
fare to  bring  a  civil  action  against  any  HMO  assisted  under  the 
Public  Health  Service  Act  Federal  program  if  the  HMO  (a) 
failed  to  provide  basic  and  supplemental  health  services  to  its 
membership,  (b)  failed  to  provide  such  services  as  prescribed  by 
the  legislation,  and  (c)  was  not  organized  or  operated  as  pre- 
scribed. The  HMO  compliance  program  was  required  to  be  ad- 
ministered by  an  identifiable  unit  within  the  Department  of 
Health,  Education,  and  Welf  are. 

The  93d  Congress  conference  agreement  on  HMO  compliance  and 
evaluation  provisions  combined  provisions  of  both  the  House  and  Sen- 
ate bills.  In  general,  Senate  provisions  regarding  special  assurances, 
requirements  for  continuing  reports  demonstrating  financial  responsi- 
bility and  compliance  with  development  and  operational  requirements, 
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and  access  to  records  were  retained.  House  provisions  permitting  the 
Secretary  to  bring  civil  actions  against  HMOs  out-of -compliance  with 
Federal  program  requirements  were  also  retained,  as  were  provisions 
requiring  GAO  evaluations. 

1976  amendments. — House  and  Senate  HMO  legislation  did  not  sig- 
nificantly alter  existing  law  programs  for  evaluation  and  compliance. 
Both  bills,  as  reported,  added  a  provision  that  allowed  the  Secretary  of 
Health,  Education,  and  Welfare  (1)  to  notify  HMOs  that  were  out- 
of -compliance  with  program  requirements,  (2)  suspend  such  HMOs 
Federal  qualification  for  purposes  of  mandated  dual  choice  until  com- 
pliance was  achieved,  and  (3)  notify  affected  employers  and  collec- 
tive bargaining  agents  of  such  suspension. 

In  addition,  both  bills  decreased  the  existing  law  requirement  on 
the  number  of  HMOs  to  be  evaluated  by  GAO  to  at  least  10  or  one- 
half  of  those  being  assisted  (whichever  is  greater)  who  are  qualified 
for  the  purpose  of  the  dual  choice  program  by  the  end  of  calendar  year 
1976.  This  provision  was  included  because  too  few  federally-qualified 
HMOs  were  in  operation  to  enable  GAO  to  meet  the  requirements  of 
the  law. 

V.  Progress  in  Implementing  Public  Law  93-222 

Public  Law  93-222,  the  HMO  Act  of  1973,  enacted  on  December  29, 
1973,  authorized  grants,  loans  and  loan  guarantees  and  the  mandatory 
dual  choice  option  requiring  employers  to  offer  HMO's  to  their  em- 
ployees. Funding  under  this  Act  began  on  July  1, 1974.  In  Fiscal  Year 
1975,  108  feasibility,  31  planning,  and  33  initial  development  grants 
were  awarded  to  157  projects  in  42  states.  Fifty-nine  million  dollars 
in  requests  were  submited  and  $22.5  million  was  actually  awarded.  Due 
to  decreased  appropriations,  funding  in  Fiscal  Year  1976  concentrated 
on  continuing  existing  grantees.  Seventy-two  grant  awards  were  made 
to  64  grantees,  comprising  a  total  expenditure  of  $18.1  million. 

Restrictive  elements  of  the  HMO  Act  and  delays  in  the  issuance  of 
the  "dual  choice"  regulations  contributed  to  delays  in  the  expected 
HMO  growth.  In  an  attempt  to  rectify  this  situation,  P.L.  94-460, 
the  Health  Maintenance  Organization  Amendments  of  1976,  was 
signed  into  law  in  October  1976.  At  that  time,  there  were  a  total  of  21 
qualified  HMO's  with  61  pending  applications  and  over  150  organiza- 
tions expressing  intention  to  seek  qualification  in  the  future.  These 
amendments  were  designed  to  improve  the  ability  of  qualified  HMO's 
to  compete  in  the  market  place. 

On  September  30,  1977,  43  HMO's  were  qualified  under  the  Act. 
Seventeen  loans  totaling  $33,179,000  and  two  loan  guarantees  totaling 
$2,282,000  were  committed  during  Fiscal  Year  1977.  That  same  fiscal 
year  saw  a  decrease  in  grant  activity  with  $16.9  million  being  spent  on 
46  grants  to  42  grantees :  including  5  feasibility,  15  planning,  and  26 
initial  development  grants. 

In  the  latter  part  of  1977,  Department  of  Health,  Education  and 
Welfare  Secretary  Califano  and  Under  Secretary  Champion  initiated 
a  reorganization  of  the  Federal  HMO  program  and  began  aggressive 
measures  to  improve  the  program's  productivity.  As  part  of  this  new 
effort  by  the  Department  has  reorganized  the  HMO  program,  pub- 
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lished  several  sets  of  regulations,  implemented  a  promotional  effort, 
reduced  the  qualification  backlog,  and  published  a  draft  compliance 
plan  to  monitor  qualified  HMO's. 

The  Department  has  begun  to  encourage  the  development  of  high 
quality  HMO's  in  a  more  aggressive  fashion.  The  Department  is  now 
conducting  a  national  market  survey  which  should  help  to  identify 
in  a  more  rational  way  the  best  areas  for  HMO  development.  HEW  is 
now  also  enlisting  the  support  and  involvement  of  the  business  and 
labor  communities. 

Yet  the  HMO  program  still  faces  several  unsolved  problems.  Ac- 
cording to  the  GAO,  these  include  fragmented  responsibility  and  un- 
coordinated efforts  in  operating  the  program,  insufficient  staff  with 
expertise  needed  to  administer  the  program  effectively,  and  slow  is- 
suance of  final  regulations  and  guidelines  for  implementing  and  en- 
forcing requirements  of  the  Act.  HEW  has  acknowledged  these  prob- 
lems and  has  committed  itself  to  resolve  them. 

Grant  activity  is  expected  to  increase  in  Fiscal  Year  1978  and  is 
estimated  by  the  Department  of  Health,  Education  and  Welfare  to  in- 
clude 60  feasibility  grants ;  9  planning  gra  nts ;  20  initial  development 
grants  and  15  expansion  grants.  The  number  of  grantees  receiving 
support  in  Fiscal  Year  1978  and  the  number  which  will  be  provided 
support  bv  this  bill  should  dramatically  increase  the  number  of  quali- 
fied HMO's  which  as  of  July  1, 1978  was  63. 

VI.  Committee  Eeport 

EXTENSION  OF  PROGRAM   (SECTION  2) 

The  reported  bill  extends  the  authorizations  of  appropriations  for 
making  grants  and  entering  into  contracts  for  undertaking  feasibility 
surveys,  planning,  and  the  initial  development  of  health  maintenance 
organizations  (HMO's).  Section  10  of  the  bill  establishes  a  specific 
authority  for  grants  and  contracts  for  training  and  technical  assist- 
ance. Authorizations  of  appropriations  for  all  grants  and  contracts 
(including  those  authorized  under  section  10)  are^$63, 000,000  for  each 
of  the  fiscal  years  1980  and  1981.  The  bill  also  extends  the  authority 
to  make  loans  and  loan  guarantees  to  support  the  initial  costs  of  opera- 
tion of  HMO's  through  fiscal  year  1981.  (H.R.  12460,  the  "Health  Cen- 
ters Amendments  of  1978,"  reported  by  the  Committee  on  May  15, 1978, 
extends  the  authorizations  of  appropriations  for  grants  and  contracts 
for  feasibility  surveys,  planning,  and  the  initial  development  of  health 
maintenance  organizations  for  fiscal  year  1979  at  a  level  of  $45,000,000.) 

By  extending  the  authorizations  for  the  HMO  program  the  proposed 
legislation  changes  the  Federal  role  with  respect  to  the  program  from 
one  which  was  initally  conceived  as  initial  support  of  a  demonstration 
program  to  one  which  provides  support  for  HMO  development  on  a 
continuing  basis.  HMO's  are  now  viewed  as  a  positive  reform  of  the 
health  care  delivery  system  which  provide  an  alternative  to  the  more 
traditional  fee-for-service  practice  of  medicine. 

One  of  the  major  advantages  of  HMO's  is  their  cost  containment 
potential.  Their  track  record  on  this  score  has  been  encouraging  as 
recent  studies  indicate  that  they  can  achieve  overall  cost  savings  from 
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10%  to  40%.  Much  of  this  savings  accrues  by  eliminating  the  overuse 
of  inpatient  hospital  services.  Recent  statistics  show  that  HMO  mem- 
bers on  average  use  only  488  days  per  thousand  compared  to  the  na- 
tional average  of  over  1,000  days  under  the  fee-for-service  system. 
As  the  cost  of  hospitalization  continues  to  rise  at  unprecedented  rates, 
this  reduction  in  hospitalization  has  even  greater  potential  savings 
for  the  consumer. 

Another  advantage  of  HMOs  is  their  ability  to  deliver  health  care 
of  high  quality  in  innovative  modes.  HMOs,  particularly  the  group 
practice  model,  have  the  advantage  of  extensive  peer  review,  and  many 
have  developed  impressive  quality  assurance  monitoring  mechanisms. 
HMO's  have  the  ability  to  assure  greater  continuity  of  care  between 
physicians  by  sharing  records  and  establishing  mechanisms  that  en- 
hance communication  between  providers  of  care.  In  addition,  many 
HMOs  have  been  experimenting  with  the  use  of  allied  health  person- 
nel, with  innovative  health  screening  programs  and  with  new  methods 
of  organizing  the  delivery  of  services. 

HMO's  are  difficult  and  complex  organizations  to  establish.  Federal 
support  is  provided  to  encourage  entities  to  examine  the  feasibility  of 
establishing  an  HMO,  to  undertake  planning  for  an  HMO  once  its 
feasibility  has  been  determined,  and  to  prepare  for  the  HMO's  estab- 
lishment prior  to  its  operation.  Loan  or  loan  guarantee  support  is  pro- 
vided to  subsidize  the  initial  costs  of  operation  of  an  HMO.  This 
support  is  particularly  important  to  assist  an  HMO  in  the  period  of 
development  and  growth  prior  to  the  point  where  it  enrolls  a  member- 
ship adequate  to  become  financially  self  sustaining.  Thp.  volume  of 
membership  needed  to  break  even  varies  from  HMO  to  HMO  but  can 
be  as  high  as  30,000  members  in  staff  model  group  practices.  HMO  de- 
velopment is  not  without  risk.  As  with  any  business  enterprise  some 
mav  fail.  Federal  support  is  thus  designed  to  assist  potentially  viable 
HMOs  through  these  most  difficult  developmental  stages. 

The  Federal  HMO  program  is  intended  to  achieve  fair  goals.  First, 
the  program  should  encourage  the  continued  development  of  HMOs 
so  that  more  consumers  will  have  a  choice  between  an  organized 
system  for  providing  care  and  the  fee-for-service  system.  Second,  the 
program  should  assure  that  all  HMO's  which  are  qualified  by  the  Fed- 
eral government  are  providing  the  required  services  in  a  manner  pre- 
scribed by  law.  Third,  it  should  thoroughly  evaluate  the  potential  of 
all  applicants  to  become  self  sufficient  HMOs  and  use  Federal  dollars 
to  snnport  only  those  with  the  greatest  potential.  Fourth,  the  program 
should  encourage  both  competition  between  HMOs  and  traditional 
fee-for-service  systems  and  financing  mechanisms  which  support  them 
and  among  multiple  HMO's  so  that  the  consumer  will  have  a  choice 
nmono-  different  systems  of  care. 

While  progress  in  achieving  these  goals  has  been  slow,  this  bill  is 
designed  to  provide  impetus  to  expand  HMO  activity  over  the  next 
three  vears.  The  Committee  is  encouraged  by  the  Department  of 
HEW's  actions  to  strengthen  the  HMO  program.  The  Administration 
has  recognized  administrative  problems  in  the  management  of  this 
program  and  has  moved  to  improve  its  qualification  and  compliance 
activities.  Steps  have  already  been  taken  to  reduce  the  large  backlog 
of  applications  for  qualification  and  to  promulgate  long  overdue  regu- 
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lations  governing  the  program's  operation.  Plans  are  being  developed 
for  improved  monitoring  of  grant  and  loan  recipients,  as  well  as  for 
providing  for  more  careful  analysis  of  loan  and  grant  and  applications 
prior  to  their  award.  At  the  same  time,  the  Administration  has  under- 
taken activities  to  promote  the  development  of  HMOs  and  is  encour- 
aging the  business  and  labor  communities  to  become  more  involved. 

While  the  Committee  is  pleased  that  the  Department  is  now  moving 
ahead  aggressively  with  the  HMO  program,  it  intends  to  monitor 
closely  the  Administration's  activities  to  assure  that  progress  is  con- 
tinued. The  General  Accounting  Office  has  been  specifically  requested 
to  review  the  Department's  plans  with  regard  to  loan  monitoring  and 
the  development  of  a  formal  loan  policy.  The  Committee  expects  a 
report  on  these  activities  from  the  General  Accounting  Office  by  No- 
vember 15. 

REQUIREMENTS  FOR  THE  PROVISION  OF  SERVICES  (SECTION  3) 

One  purpose  of  title  XIII  is  to  encourage  the  development  of  HMOs 
which  will  compete  with  service  and  indemnity  health  insurance  plans 
on  the  basis  of  price.  In  order  to  promote  these  competitive  aspects,  the 
Committee  has  included  provisions  in  this  legislation  to  permit  certain 
limited  exclusions  from  the  required  HMO  benefit  package  for  those 
services  which  are  customarily  not  covered  in  the  health  benefit  pack- 
ages of  service  and  indemnity  health  insurance  plans.  These  limitations 
include  financial  responsibility  for  services  covered  by  workmen's  com- 
pensation or  other  third  party  medical  insurance  programs ;  the  inabil- 
ity to  provide  services  because  of  major  natural  disasters,  war,  civil 
insurrection  or  riots  or  other  events  not  reasonably  within  the  control  of 
an  HMO ;  services  for  which  a  member  intentionally  left  the  area ;  and 
those  health  services  determined  by  the  Secretary  (upon  request  of 
the  HMO)  to  be  unusual,  infrequent  and  unnecessary  to  protect  the 
health  of  the  member. 

workmen's  compensation  and  other  liability 

Under  existing  law,  an  HMO  is  required  to  provide  its  members 
all  basic  health  services  in  exchange  for  a  periodic  fixed  payment.  No 
provision  is  made  to  allow  an  HMO  to  receive  payments  from  other 
sources.  The  reported  bill,  while  continuing  to  require  that  all  basic 
health  services  be  provided,  would  allow  an  HMO  to  seek  reimburse- 
ment for  services  provided  to  a  member  who  is  entitled  to  benefits  under 
a  workmen's  compensation  law  or  an  insurance  policy.  This  amendment 
seeks  to  assure  that  financial  responsibility  for  work-related  illness  or 
injury  will  be  born  by  workmen's  compensation  programs  and  financial 
responsibility  for  other  illnesses  or  injuries  covered  by  an  insurance 
policy  will  be  borne  by  those  policies.  Without  such  a  provision  HMO 
members  are  required  to  bear  the  costs  of  work-related  and  other 
covered  illness  or  injury  in  the  monthly  premium  dues,  while  tradi- 
tional health  insurance  purchasers  are  not.  The  result  leads  to  an  in- 
crease in  the  rates  of  HMO's. 

Under  the  amendment,  the  HMO  would  provide  the  health,  care 
services  and  receive  payment  from  the  workmen's  compensation  car- 
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tier,  employer  or  other  third  party  responsible  for  payment.  To  the 
extent  permitted  under  State  law  or  relevant  policy.  To  the  extent 
that  third  party  benefits  for  injury  or  illness  are  paid  to  an  individual, 
the  HMO  may  collect  from  the  individual. 

It  is  the  Committee's  expectation  that  an  HMO,  in  calculating  a 
community  rate  on  a  prospective  basis,  will  estimate  the  amounts  which 
are  likely  to  be  collected  from  workmen's  compensation  programs  and 
other  insurance  which  covers  members  and  adjust  the  HMO  payment 
downward  to  reflect  these  expected  collections.  Allowing  a  qualified 
HMO  to  exclude  the  cost  of  care  covered  by  workmen's  compensation 
or  other  third  party  payors  places  HMO's  on  a  more  competitive  basis 
with  other  health  insurers  which  are  permitted  to  subrogate  third 
party  liability  claims  and  coordinate  benefits  through  the  insurance 
policy. 

PHYSICIAN  CONTRACTS 

Existing  law  limits  the  amount  which  an  HMO  may  pay  under 
contracts  to  health  professionals  or  entities  other  than  staff,  medical 
groups  or  individual  practice  associations  to  15  percent  of  the  amount 
paid  to  physicians.  The  reported  bill  would  remove  the  limit  on  con- 
tracting with  health  professionals  other  than  physicians.  Health  pro- 
fessionals other  than  physicians  are  generally  salaried  employees  of 
the  HMO.  The  bill  would  allow  an  HMO  up  to  five  years  to  reduce 
its  reliance  on  contracts  with  physicians  other  than  staff  physicians  and 
those  who  are  in  medical  groups  or  individual  practice  associations.  At 
any  time,  the  amount  paid  to  such  physicians  could  not  exceed  50  per- 
cent of  the  total  amount  paid  for  the  services  of  physicians,  and  in 
the  fifth  and  succeeding  years,  the  amount  could  not  exceed  15  per- 
cent in  urban  areas  or  30  percent  in  rural  areas. 

This  existing  provision  of  the  law  has  created  problems,  particu- 
larly for  staff  model  HMO's,  and  conflicts  with  the  law's  fiscal  sound- 
ness requirements.  An  HMO  is  required  to  provide  a  full  range  of 
services  on  its  first  day  of  operation.  To  be  financially  viable,  it  cannot 
add  to  its  staff  all  of  the  medical  specialties  that  are  needed  to  pro- 
vide the  full  range  of  services  to  HMO  members.  Therefore,  it  is 
prudent  for  the  HMO  to  enter  into  contracts  with  specialists  to  assure 
that  all  services  are  available  until  enrollment  grows  to  a  point  where 
specialists  can  be  added  to  the  staff.  The  existing  15  percent  require- 
ment has  prevented  some  HMO's  from  doing  this  and  thus  carrying 
out  fiscally  sound  policies.  This  amendment  will  correct  that  situation. 

INTENTIONALLY  LEAVING  THE  AREA 

The  reported  bill  also  amends  existing  law  to  remove  the  financial 
responsibility  of  an  HMO  for  services  provided  by  another  organiza- 
tion to  a  member  of  the  HMO  if  the  member  intentionally  leaves  the 
area  served  by  the  HMO  for  the  purpose  of  securing  those  services. 
Existing  law  requires  an  HMO  to  provide  basic  health  services  without 
regard  to  dates,  frequency,  extent,  or  kind.  A  member  is  to  be  reim- 
bursed for  expenses  in  securing  services  that  are  medically  necessary 
should  services  be  required  before  the  member  could  secure  them  from 
the  HMO.  It  is  not  the  Committee's  intent  to  alter  this  provision  of  the 
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law  except  in  the  case  where  the  member  intentionally  leaves  the  area 
to  secure  such  services.  The  most  likely  case  where  this  problem  arises 
is  where  an  expectant  mother  finds  it  is  convenient  to  leave  the  HMO 
area  to  stay  with  family  or  friends  and  have  delivery  in  another  area. 
In  this  situation,  the  HMO  has  already  arranged  for  medical  resources 
to  provide  the  member  service  and  should  not  be  financially  responsible 
for  oare  provided  out  of  the  area. 

DISASTER,  WAR,  RIOTS,  OTHER  CIRCUMSTANCES 

The  reported  bill  requires  an  HMO  to  make  a  good  faith  effort  to 
provide  or  arrange  for  the  provision  of  services  within  the  limitation 
of  its  facilities,  personnel,  or  resources  in  the  event  of  a  major  disaster, 
riot,  civil  insurrection  or  any  other  event  not  reasonably  within  its 
control.  The  Committee  expects  the  Secretary  to  define  the  events 
subject  to  this  provision  in  regulations.  If  a  good  faith  effort  has  been 
made,  however,  and  conditions  make  it  impossible  for  an  HMO  to 
provide  services  or  arrange  for  the  provision  of  services  by  others, 
then  it  is  relieved  of  the  responsibilities  to  provide  basic  health  services 
to  its  members.  The  Committee,  in  adopting  this  amendment,  wants 
to  make  it  clear  than  HMO  is  to  provided  or  arrange  for  services  if 
it  is  reasonably  within  its  capabilities  and  financial  resources  to  do  so. 
If  following  a  disaster  or  other  event  which  make  it  impossible  for  an 
HMO  to  provide  services,  the  HMO  is  once  again  able  to  provide 
services,  then  the  Committee  would  expect  it  to  do  so. 

UNUSUAL  AND  UNNECESSARY  SERVICES 

The  reported  bill  allows  an  HMO  to  exclude  from  the  basic  health 
services  which  it  provides  to  members  any  service  which,  upon  its  ap- 
plication, the  Secretary  determines  is  unusual  and  infrequently  provid- 
ed and  not  necessary  for  the  protection  of  the  health  of  the  member. 
This  section  allows  an  HMO  to  seek  approval  for  excluding  a  service 
which  it  feels  should  not  be  considered  a  basic  health  service.  Such 
services  might  include  purely  cosmetic  surgery,  sex  change  operations 
or  reversals  of  voluntarily  induced  infertility.  The  Secretary  is  re- 
quired to  publish  in  the  Federal  Register  each  determination  made 
under  this  provision. 

ORGANIZATIONAL  REQUIREMENTS    (SECTION  4) 

Students  and  community  rating 

The  reported  bill  would  allow  an  HMO  to  provide  services  to  full 
time  students  of  an  accredited  institution  of  higher  education  for  a 
payment  that  is  not  fixed  under  a  community  rating  system.  Existing 
law  requires  payments  for  basic  health  services  from  HMO  members 
to  be  fixed  under  a  community  rating  system.  This  provision  of  exist- 
ing law  has  precluded  an  HMO  from  enrolling  students  because  stu- 
dents as  a  group  are  generally  healthy,  require  few  services,  and  thus 
are  unwilling  to  pay  a  high  rate  based  on  general  community  experi- 
ence. Insurance  companies  or  service  benefit  plans  can  offer  coverage 
to  students  at  rates  which  recognize  their  experience  in  using  health 
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services  which  is  significantly  lower  than  other  individuals  or  groups 
in  the  population.  Students  are  thus  likely  to  choose  insurance  or  serv- 
ice benefit  plan  coverage  for  a  premium  which  may,  for  example,  be 
half  as  much  as  the  community  rated  premium  of  the  HMO. 

The  Committee  continues  to  support  the  community  rating  concept 
because  it  assures  that  the  risk  of  illness  and  its  associated  cost  are 
shared  by  the  population  and  its  various  subgroups.  However,  the 
Committee  believes  that  it  is  important  for  students  to  have  the  HMO 
option  since  students  are  often  away  from  their  usual  sources  of  medi- 
cal care  and  might  find  an  organized  system  of  care  to  be  attractive  and 
convenient.  The  Committee  also  believes  that  students  should  have  the 
opportunity  to  join  an  HMO  so  that  they  will  be  more  likely  to  consider 
the  HMO  option  in  the  future. 

This  amendment  will  allow  universities  and  others  to  include  stu- 
dents in  their  HMOs.  The  Committee  wishes  to  make  it  clear,  however, 
that  HMOs  serving  only  students  would  not  meet  the  definition  of  an 
HMO  under  title  XIII,  since  that  definition  requires  the  HMO  to 
enroll  members  who  are  broadly  representative  of  the  various  age, 
social  and  income  groups  within  the  area  it  serves. 

ADMINISTRATIVE  AND  MANAGEMENT  CAPABILITY 

The  reported  bill  also  requires  that  an  HMO  have  administrative  and 
managerial  arrangements  and  capabilities  satisfactory  to  the  Secre- 
tary. The  Committee  believes  that  qualified  management  is  critical  to 
an  HMOs  success.  While  existing  law  requires  that  applicants  for 
Federal  assistance  provide  assurances  satisfactory  to  the  Secretary  that 
they  have  or  will  have  "administrative,,  managerial  and  financial 
arrangements  and  capabilities  which  are  satisfactory,"  existing  law  in- 
cludes no  comparable  requirement  for  qualified  HMOs.  This  amend- 
ment will  allow  the  Secretary  to  assure  that  all  qualified  HMOs  have 
at  the  time  of  qualification  and  continue  to  have  the  administrative 
and  managerial  capabilities  needed  to  operate  successfully. 

ENROLLMENT  OF  MEMBERS 

The  reported  bill  allows  the  Secretary  to  promulgate  regulations  to 
restrict  certain  types  of  enrollment  practices  for  members  entitled  to 
Medicaid  benefits.  The  Committee  looks  with  concern  at  evidence  of 
marketing  abuses  which  took  place  among  the  California  prepaid 
health  plans.  Of  particular  concern  were  instances  where  enrollment 
was  carried  out  in  the  home  without  the  enrollee  being  fully  aware 
of  the  purpose  of  the  enrollment.  This  amendment  is  intended  to  allow 
the  Secretary  to  prohibit  fraudulent  or  abusive  practices  which  might 
develop  in  the  enrollment  of  Medicaid  beneficiaries. 

The  Committee  expresses  its  appreciation  to  the  Permanent  Com- 
mittee on  Investigations  of  the  Senate  Committee  on  Governmental 
Affairs  for  its  recent  report  (Senate  Keport  No.  95-749)  on  prepaid 
health  plans  and  HMO's  which  highlighted  improper  practices  which 
occurred  in  prepaid  health  plans  in  California.  While  these  plans  were 
not  qualified  HMOs,  the  report  identified  numerous  potential  problem 
areas  for  qualified  HMOs.  The  Committee  has  used  the  report  in  de- 
veloping this  amendment  as  well  as  others  in  the  bill. 


56 


PUBLIC  HMO'S 

The  bill  would  also  exempt  public  HMO's  from  the  existing  re- 
quirement that  all  HMO's  have  a  policymaking  body  made  up  of  at 
least  one  third  of  HMO  members  and  include  representation  from 
underserved  populations.  The  amendment  would  establish  in  its  place 
a  requirement  that  the  public  HMO  have  an  advisory  board  which 
meets  the  same  requirements  as  those  for  the  policymaking  body  and 
to  which  may  be  delegated  policymaking  authority  for  the  organiza- 
tion. The  Committee  believes  that  this  amendment  is  necessary  because 
in  most  cases  the  policymaking  body  for  a  public  HMO  is  an  elected 
unit  of  local  government  which  may  be  precluded  from  changing  its 
composition  to  meet  the  requirements  of  the  Act.  However,  it  is  the 
Committee's  intent  that  a  public  HMO  give  the  advisory  board  a  sig- 
nificant role  so  that  the  members  of  the  HMO  have  a  substantial  voice 
in  the  operation  and  management  of  and  the  establishment  policy  for 
the  HMO. 

The  Committee  wishes  to  emphasize  that  a  public  HMO  is  required  to 
meet  all  other  requirements  of  title  XIII  including  the  requirement  of 
1301(c)  (3)  that  the  HMO  enroll  persons  who  are  broadly  representa- 
tive of  the  various  age,  social  and  income  groups  within  the  area  it 
serves.  The  Committee  expects  that  a  public  HMO  will  provide  the 
quality  of  care  and  high  level  of  services  necessary  to  attract  a  broad- 
based  population.  A  waiver  for  a  public  HMO  of  the  requirement  of 
the  Social  Security  Act  that  no  more  than  fifty  percent  of  the  enrolled 
population  be  Medicare  or  Medicaid  recipients  could  promote  a  two- 
class  medical  care  system.  The  experience  with  the  pre-paid  health 
plans  in  California  is  sufficient  evidence  that  an  HMO,  public  or  pri- 
vate, should  not  market  exclusively  to  Medicare/Medicaid  populations. 

MEMBERSHIP 

Section  1302(3)  defines  a  member  as  "an  individual  who  has  entered 
into  a  contractual  agreement,  or  on  whose  behalf  the  contractual  ar- 
rangement has  been  entered  into,  with  the  organization  under  which 
the  organization  assumes  the  responsibility  for  the  provision  to  such 
individual  of  basic  health  services  and  of  such  supplemental  health 
services  as  may  be  contracted  for."  The  Committee  has  received  in- 
quiries as  to  whether  this  definition  includes  an  individual  who  is  a 
policy  holder  in  a  health  plan  of  a  commercial  insurance  company  or  a 
member  of  a  Blue  Cross  or  Blue  Shield  plan  which  contracts  with  an 
HMO  for  the  individual  to  be  a  member  of  the  HMO.  The  Committee 
intends  that  such  an  arrangement  be  permitted,  but  only  if  the  obliga- 
tions of  the  HMO  to  the  member  under  such  an  arrangement  are  no 
different  from  the  obligations  which  the  HMO  would  have  if  the  in- 
dividual contracted  directly  with  the  HMO. 

FEASIBILITY  SURVEYS  AND  INITIAL  DEVELOPMENT  (SECTION  5) 

Feasibility  surveys 

Existing  law  allows  Federal  support  of  entities  or  HMOs  which  can 
not  complete  its  feasibility  surveys  without  Federal  support.  Because 
of  this  restriction  Federal  support  is  not  available  to  many  entities 
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which  have  the  financial  capability  to  develop  and  operate  an  HMO 
but  which  do  not  feel  they  can  use  existing  funds  to  explore  the  feasi- 
bility of  HMO  development  because  of  the  risk  associated  with  that 
phase  of  development.  The  reported  bill  would  allow  HEW  to  provide 
financial  support  for  surveys  to  determine  the  feasibility  of  developing 
and  operating  or  expanding  the  operations  of  an  HMO  to  public 
or  nonprofit  private  entities  which  have  the  financial  capability  to 
conduct  such  a  survey.  It  is  the  Committee's  intent  that  any  public 
or  private  entity  contribute  its  own  resources  in  all  phases  of  HMO 
development  where  that  is  possible.  However,  in  cases  where  an  entity 
has  the  potential  of  providing  support  for  other  phases  of  HMO 
development,  HEW  can  make  feasibility  awards  under  this  amend- 
ment without  regard  to  an  entity's  financial  position. 

The  Committee  wishes  to  note  that  HEW's  interpretation  of  this 
existing  provision  of  law  (section  1306(b)(2)),  which  requires  the 
Secretary  to  determine  that  the  entity  making  the  application  would 
not  be  able  to  complete  the  project  or  undertaking  for  which  the 
application  is  submitted  without  the  assistance  applied  for,  is  overly 
restrictive.  The  position  taken  by  HEW  is  that  the  applicant  must 
have  no  uncommitted  assets  in  order  to  be  eligible  for  Federal  assist- 
ance. This  has  led  to  a  situation  where  entities  set  up  separate  corpora- 
tions with  no  assets  to  meet  the  requirements  of  this  law,  thus 
circumventing  the  purpose  of  the  provision.  The  Committee  feels 
that  a  more  realistic  interpretation  of  this  provision  would  be  one 
where  HEW  evaluates  an  entity's  financial  situation  and  determines 
whether  or  not  the  entity  would  be  able  to  complete  the  project  without 
the  assistance  requested  even  though  it  might  have  unobligated  assets 
such  as  working  capital. 

Initial  development 

The  reported  bill  also  modifies  the  support  available  to  organiza- 
tions for  initial  development.  Existing  law  requires  that  support  for 
initial  development  not  exceed  $1  million,  or  in  the  case  of  a  project 
for  an  HMO  which  will  provide  services  to  an  additional  service  area 
or  which  will  provide  services  in  one  or  more  service  areas  which  are 
not  contiguous,  $1.6  million.  Under  the  reported  bill,  an  entity 
would  continue  to  be  eligible  to  receive  up  to  $1  million  to  support  its 
establishment  as  an  HMO  and  would  be  eligible  to  receive  up  to 
$600,000  to  support  each  significant  expansion  of  membership  or 
area  served.  Support  under  this  provision  would  be  available  for  up 
to  three  years. 

The  amendment  clarifies  the  distinction  in  existing  law  between  the 
establishment  and  significant  expansion  of  an  HMO.  Significant  ex- 
pansion has  been  defined  by  the  Secretary  in  regulations  to  mean  (1)  a 
planned  increase  in  membership  to  be  effected  at  a  rate  which  exceeds 
the  average  growth  rate  of  the  HMO  and  which  will  require  an  increase 
in  the  number  of  health  professionals  serving  members  of  the  HMO 
or  an  expansion  in  the  physical  capacity  of  the  total  health  facilities 
or  (2)  a  planned  expansion  of  the  service  area  beyond  the  current 
service  area  which  would  be  made  possible  by  the  addition  of  health 
services,  delivery  facilities  and  health  professionals  to  serve  members 
at  a  new  site  or  sites  in  the  areas  previously  without  such  service  sites. 
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The  Committee  believes  that  any  experience  HMO  which  desires 
to  expand  its  membership  or  service  area  should  be  eligible  for  support. 
This  should  maximize  the  potential  for  HMO  development  by  allow- 
ing existing  organizations  that  have  the  experience  and  expertise 
relating  to  HMO  development  and  organization  to  expand  to  areas 
where  there  is  likelihood  of  successful  HMO  development.  The  Com- 
mittee notes,  however,  that  the  provisions  of  section  1306,  requiring 
that  Federal  support  be  provided  only  in  cases  where  the  project 
undertaken  could  not  be  completed  without  such  support,  would 
apply. 

Costs  of  operation  {section  6) 

The  reported  bill  makes  two  changes  in  existing  law  with  respect  to 
the  loans  and  loan  guarantees  which  may  be  provided  to  an  HMO  once 
it  has  commenced  provision  of  services  to  its  members.  Existing  law 
permits  the  use  of  loans  and  loan  guarantees  for  initial  operating  costs 
and  sets  an  aggregate  limit  of  $2.5  million  and  a  limit  of  $1  million 
in  any  fiscal  year.  The  reported  bill  expands  the  use  of  this  support 
to  any  costs  of  operation,  both  operating  costs  and  capital  costs  which 
an  HMO  incurs  during  its  initial  operation.  The  Committee  expects 
that  this  would  cover  small  capital  costs,  such  as  equipment  or  facility 
renovation,  but  that  major  capital  costs  such  as  construction  and  ac- 
quisition of  facilities  would  be  included  in  the  new  loans  authorized 
by  section  9  of  the  Committee's  bill.  The  bill  increases  the  total  amount 
of  loan  and  loan  guarantee  support  for  the  cost  of  operation  for 
which  an  HMO  is  eligible  from  $2.5  million  to  $4.0  million.  This 
change  reflects  the  effect  of  inflation  since  1973  and  provides  that  an 
HMO  will  have  relatively  the  same  amount  of  support  available  to  it. 

As  the  Committee  considered  this  provision,  concern  was  raised 
about  HEW's  ability  to  manage  and  monitor  the  loan  program.  The 
Committee  is  reasonably  satisfied  with  the  Department's  plans  to  in- 
crease its  capability  in  this  regard.  Those  plans  include  the  use  of  37 
new  positions  to  augment  the  qualifications  and  compliance  activities 
of  the  HMO  program.  Those  activities  support  the  administration  of 
the  loan  program  by  determining  the  financial  viability  of  the  HMO 
and  by  monitoring  HMO  activities.  In  addition,  the  Department  plans 
to  increase  the  size  of  the  staff  working  in  the  loan  branch.  This  unit, 
in  addition  to  working  with  the  qualifications  and  compliance  units,  is 
involved  in  sizing  loans,  negotiating  loan  agreements,  and  coordinating 
advice  and  technical  assistance.  The  Department  also  plans  to  develop 
a  formal  loan  policy  which,  while  part  of  a  general  Public  Health 
Service  loan  policy,  should  make  decisions  under  the  loan  program 
more  systematic.  The  Committee's  Subcommittee  on  Health  and  the 
Environment  has  specifically  requested  the  General  Accounting  Office 
to  monitor  the  Department's  activities  in  carrying  out  these  plans  and 
in  complying  with  the  recommendations  which  the  General  Account- 
ing Office  made  in  its  recent  report  to  the  Congress  and  report  back  to 
the  Subcommittee  by  November  15. 

Payroll  deductions  for  health  henefits  {section  7) 

The  purpose  of  section  1310,  Employee's  Health  Benefits  Plans,  is 
twofold.  First,  it  gives  qualified  HMO's  additional  access  to  the  mar- 
ketplace by  requiring  certain  employers  to  offer  their  employees  the 
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option  of  membership  in  qualified  HMOs.  And  second,  it  provides  the 
employees  of  those  covered  employers  with  alternatives  from  which  to 
choose  their  source  of  health  services.  Testimony  received  by  the  Com- 
mittee indicated  that  the  dual  purposes  of  section  1310  are  being  ful- 
filled. The  Committee  is  concerned,  however,  that  existing  law  is  not 
clear  as  to  whether  an  employer  who  is  required  to  offer  his  employees 
the  option  of  membership  in  qualified  HMOs  is  required  to  allow  his 
employees  to  pay  their  contribution  for  membership  in  the  HMO 
through  payroll  deductions.  The  Committee  believes  that  employer 
obligations  in  this  regard  should  be  specified  in  title  XIII. 

The  ability  of  employees  to  make  through  payroll  deductions  any 
contribution  required  of  them  for  membership  in  an  HMO  is  essential 
if  employees  are  to  choose  freely  between  HMOs  and  health  services 
or  health  insurance  plans  and  if  HMOs  are  to  efficiently  administer 
their  programs.  With  payroll  deductions  the  HMO  can  send  one  state- 
ment to  the  employer  for  all  enrolled  employees.  Without  payroll  de- 
ductions each  employee  would  be  responsible  for  paying  for  member- 
ship and  the  HMO  would  be  responsible  for  collecting  contributions 
for  membership  from  each  employee.  The  Committee  believes  that 
placing  this  additional  burden  on  employees  makes  the  HMO  option 
less  attractive  and  thus  defeats  the  underlying  and  original  purposes 
of  section  1310. 

The  Committee's  proposal  clarifies  this  aspect  of  existing  law  by 
requiring  certain  employers  to  provide  for  payroll  deduction.  This  re- 
quirement would  apply  to  employers  who  are  required  by  section  1310 
(a)  to  offer  their  employees  the  option  of  membership  in  qualified 
HMOs  and  which  either  provide  payroll  deduction  as  a  means  of  pay- 
ing employees  contributions  for  health  benefits  (other  than  in  an 
HMO)  or  provide  a  health  benefits  plan  for  which  an  employee  con- 
tribution is  not  required.  Any  such  employer  must,  upon  request  of 
employees  who  exercise  the  option  of  membership  in  a  qualified  HMO, 
arrange  for  any  contribution  required  of  such  employees  for  such  mem- 
bership to  be  made  through  payroll  deductions. 

The  Committee  believes  that  this  new  requirement  will  not  impose 
an  undue  administrative  burden  or  expense  on  employers.  The  General 
Accounting  Office  in  its  June  30,  1978  report  to  Congress  stated  that 
187  employers  contacted  by  the  GAO  reported  no  significant  effect  on 
their  costs  resulting  from  offering  membership  in  an  HMO. 

Funding  under  other  authorities  for  the  provision  of  health  services  on 
a  prepaid  oasis  (section  8) 

Section  1313  of  the  Public  Health  Service  Act  prohibits  the  use  of 
funds  appropriated  under  the  Public  Health  Service  Act  other  than 
those  appropriated  under  title  XIII  for  developing  HMOs.  This  pro- 
vision was  directed  at  preventing  the  practice  by  HEW  in  the  early 
1970's  of  using  other  authorities  to  support  HMO  development.  _ 

The  Committee's  amendment  provides  an  exception  to  this  pro- 
hibition. It  would  allow  funds  appropriated  under  sections  319  and  330 
of  the  Public  Health  Service  Act  to  be  used  by  a  migrant  health  center 
or  a  community  health  center  to  plan  for  and  develop  or  to  provide  a 
portion  of  their  health  services  on  a  prepaid  basis.  If,  however,  such  a 
center  intended  to  become  an  HMO  providing  all  services  on  a  prepaid 
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basis,  the  center  would  have  to  seek  funding  under  title  XIII  and 
would  not  be  permitted  by  this  amendment  to  seek  funds  under  sections 
319  or  330  for  such  activities. 

The  Committee  recognizes  that  migrant  health  centers  and  com- 
munity health  centers  need  flexibility  in  providing  services.  It  might 
be  appropriate  as  well  as  financially  advantageous  for  those  centers  to 
provide  health  services  on  a  prepaid  basis  to  only  a  portion  of  their 
service  populations.  For  example,  a  comunity  health  center  in  a  small 
community  operating  on  a  fee-for-service  basis  might  choose  to  pro- 
vide services  on  a  prepaid  basis  to  the  employees  of  the  two  small  in- 
dustrial companies  in  its  service  area. 

Loans  and  loan  guarantees  for  acquisition  and  construction  of  ambula- 
tory health  care  facilities  {section  9) 

One  of  the  most  important  cost  saving  features  of  HMOs  is  their  use 
of  ambulatory  health  care  services.  Thus,  the  suitability,  convenience 
and  attractiveness  of  the  HMO's  ambulatory  facilities  are  critical  to 
its  success.  Most  HMOs  in  their  early  years  of  operations  do  not  have 
access  to  sufficient  capital  to  acquire  or  construct  new  ambulatory 
health  care  facilities.  There  are  several  reasons  for  this  lack  of  access. 
First,  HMOs  which  are  Federally  assisted  may  not  use  initial  develop- 
ment grants  for  the  construction  or  acquisition  of  facilities.  (They 
may,  however,  use  them  for  renting  and  renovating  facilities).  Sec- 
ond, HMOs  which  are  Federally  assisted  are  required,  as  a  condition 
of  receiving  a  loan  or  loan  guarantee  for  the  costs  of  operations,  to 
commit  all  membership  revenues  to  the  payment  of  operating  costs 
such  that  the  loan  covers  only  the  operating  cost  deficit.  Third,  vir- 
tually all  developing  HMOs,  whether  Federally  assisted  or  not,  are 
either  in  a  financial  deficit  position  or  have  an  inadequate  equity  base 
and  financial  record  and  have  great  difficulty  in  attracting  capital 
from  the  private  financial  community.  Finally,  the  existing  loan  pro- 
grams under  title  XVI  of  the  PHS  Act  and  under  the  Federal  Hous- 
ing Authority  of  the  Department  of  Housing  and  Urban  Develop- 
ment have  not  met  the  needs  of  HMOs.  The  loan  program  under  title 
XVI  is  for  the  construction  of  new  outpatient  medical  facilities,  but 
no  funds  have  been  appropriated  for  this  purpose  because  the  Depart- 
ment of  Health,  Education,  and  Welfare  has  failed  to  promulgate 
regulations  which  would  allow  the  program  to  be  implemented. 

Also,  because  the  determination  of  an  HMO's  ability  to  repay  the 
construction  loan  and  the  continuing  monitoring  of  the  HMO's  fiscal 
soundness  could  only  be  performed  by  the  HMO  program  staff,  it 
would  be  inappropriate  for  decisions  regarding  loans  and  loan  guaran- 
tees for  construction  to  be  made  in  a  branch  of  HEW  not  familiar 
with  HMO  requirements  and  could  possibly  jeopardize  the  interest 
of  the  United  States  in  the  repayment  of  such  loans.  The  loan  program 
under  the  Federal  Housing  Authority,  carried  out  pursuant  to  Title 
XI  of  the  National  Housing  Act,  provides  support  for  construction  of 
multi-specialty  clinics,  but  imposes  requirements  regarding  the  num- 
ber of  physicians  in  specialities  which  are  inappropriate  for  small, 
developing  HMOs.  Also,  even  though  HEW  administers  portions  of 
the  FHA  loan  program,  it  is  again  counterproductive  to  have  a  sep- 
arate branch  of  HEW  or  the  Federal  Housing  Authority  making  de- 
cisions about  construction  loans  for  HMOs. 
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All  developing  HMOs  must  make  timely  plans  to  accommodate 
membership  increases.  The  unavailability  or  uncertainty  of  financing 
for  construction  seriously  impinges  on  this  planning  process.  This 
often  results  in  costly  delays  in  acquiring  new  facilities  or  worse,  in 
an  inability  to  meet  the  needs  of  expanding  membership.  In  either 
event,  HMO  development  is  frustrated. 

In  order  to  insure  that  the  necessary  resources  are  available  in  a 
timely  manner,  the  Committee's  bill  adds  a  new  section  to  title  XIII 
to  allow  the  Secretary  to  (1)  make  loans,  from  the  existing  loan  fund 
established  under  section  1308(e),  to  public  and  nonprofit  private 
HMO's  for  projects  for  the  acquisition  or  construction  of  ambulatory 
health  care  facilities  or  for  the  acquisition  of  equipment  for  facilities 
acquired  or  constructed,  and  (2)  guarantee  the  payment  of  principal 
and  interest  to  non-Federal  lenders  for  their  loans  and  the  Federal 
Financing  Bank  for  its  loans  to  nonprofit  private  health  maintenance 
organizations  for  projects  described  in  this  sentence  and  to  private 
for-profit  HMO's  for  similar  projects  which  will  serve  medically 
underserved  populations.  The  aggregate  amount  of  principal  of  loans 
made  or  guaranteed  under  the  authority  of  this  new  section  for  HMOs 
may  not  exceed  $2.5  million.  The  term  "ambulatory  health  care  facil- 
ity" means  a  health  care  facility  for  the  provision  of  diagnostic,  treat- 
ment, and  preventive  services  to  ambulatory  patients. 

Loans  made  or  guaranteed  could  be  (1)  for  the  acquisition  of  am- 
bulatory health  care  facilities  and  the  equipment  for  such  facilities; 
and  (2)  for  the  (a)  construction  of  new  ambulatory  health  care  fa- 
cilities, (b)  alteration,  expansion,  remodeling,  replacement  or  renova- 
tion of  existing  ambulatory  health  care  facilities,  (c)  cost  of  off -site 
improvements  in  connection  with  an  activity  described  in  (a)  or  (b), 
(d)  cost  of  the  acquisition  of  land  in  connection  with  the  activities 
described  in  (a) ,  (b) ,  or  (c) ,  and  (e)  acquisition  of  equipment  in  con- 
nection with  the  activities  described  in  (a)  or  (b) . 

The  Secretary  of  HEW  is  authorized  to  take  such  actions  as  are 
deemed  appropriate  to  protect  the  interest  of  the  United  States  in 
the  event  of  a  default  on  a  loan  made  or  guaranteed  under  title  XIII 
(including  taking  possession  of,  holding,  and  using  real  property 
placed  in  security  for  such  a  loan  or  loan  guarantee). 

The  Committee  recognizes  that  this  new  loan  program  is  a  sub- 
stantial increase  in  the  loan  support  available  to  HMOs.  Because  am- 
bulatory facilities  are  so  important  to  the  success  of  HMOs,  the  com- 
mittee believes  the  new  loan  support  is  warranted.  However,  the 
Committee  has  included  several  provisions  to  insure  that  the  new  loan 
support  is  used  appropriately.  The  cumulative  total  of  the  principal 
of  loans  outstanding  at  any  time  which  have  been  directly  made  or 
guaranteed  may  not  exceed  the  limitations  specified  in  appropriation 
Acts ;  so  even  though  these  new  loans  will  be  made  from  the  existing 
loan  funds,  appropriation  Acts  may  set  a  separate  limit  on  the  total 
amount  of  loans  outstanding  for  construction  purposes  just  as  they 
may  specify  under  section  1305(b)(2)  the  cumulative  total  of  the 
principal  of  loans  outstanding  for  initial  operating  costs. 

Second,  because  these  loans  will  only  be  available  to  qualified  HMO's 
HEW  will  be  able  to  evaluate  each  IIMO's  past  and  current  financial 
position  as  well  as  its  ability  to  repay  the  loan.  The  Committee  is 
satisfied  that  the  problems  which  have  plagued  the  HMO  loan  pro- 
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gram,  as  pointed  out  by  the  GAO  in  its  June  30,  1978  report  to  the 
Congress,  are  being  corrected.  The  Department  plans  to  substantially 
increase  the  number  of  individuals  performing  compliance  activities, 
thereby  improving  the  ability  of  the  HMO  program  to  evaluate  an 
HMO's  fiscal  soundness  and  potential  to  repay  any  loan  for  the  con- 
struction or  acquisition  of  a  facility.  To  assure  that  these  and  other 
changes  in  the  administration  of  the  loan  program  to  which  the  De- 
partment has  committed  itself  are  carried  out,  the  Committee  has 
asked  the  GAO  to  monitor  these  changes  and  to  report  to  the  Com- 
mittee no  later  than  November  15, 1978. 

And  third,  the  requirements  of  section  1306(b)(2),  which  allow 
the  Secretary  to  make  or  guarantee  loans  only  to  those  applicants  who 
would  not  be  able  to  complete  their  projects  without  such  assistance, 
will  apply  to  loans  and  loan  guarantees  made  under  this  new  section. 

The  Committee  has  been  advised  by  HEW  that  approximately  32 
of  the  63  currently  qualified  HMO's  may  need  loans  for  the  construc- 
tion of  new  ambulatory  facilities  during  the  next  five  to  seven  years. 

Training  and  technical  assistance  (section  10) 

Testimony  before  the  Committee's  Subcommittee  on  Health  and 
the  Environment  confirmed  that  the  lack  of  qualified  managerial  per- 
sonnel is  a  major  impediment  to  HMO  growth.  The  GAO  also  singled 
out  this  shortcoming  as  one  of  the  most  common  reasons  for  financial 
difficulties  among  developing  HMOs. 

The  Committee  reponded  to  this  problem  by  authorizing  the  Secre- 
tary to  establish  a  "National  Health  Maintenance  Organization  Intern 
Program"  for  the  purpose  of  providing  special  training  for  individ- 
uals who  wish  to  become  administrators,  medical  directors  or  assume 
other  managerial  positions  with  HMOs.  The  Committee's  purpose  in 
authorizing  this  program  is  to  provide  training  to  individuals  with 
all  or  nearly  all  of  the  necessary  skills  to  assume  managerial  positions 
in  an  HMO,  but  who  need  to  adapt  their  skills  to  the  particular  man- 
agerial problems  of  HMOs.  The  Committee  expects  the  internship  to 
emphasize  practical  experience  in  an  HMO  at  the  location  of  the 
HMO.  The  Committee  recognizes  that  it  might  be  appropriate  to  sup- 
plement such  onsite  training  with  academic  training  at  an  educa- 
tional institution;  but  such  academic  training  and  the  involvement 
of  educational  institutions  should  be  secondary  to  the  activities  occur- 
ing  onsite  at  the  HMO. 

Internships  under  the  program  could  provide  for  stipends  and  al- 
lowances (including  travel  and  subsistence  expenses  and  dependency 
allowance)  for  the  recipient  of  the  internship  to  the  extent  deemed 
necessary  by  the  Secretary.  The  Secretary  may  also  provide  payments 
to  HMOs  or  to  other  entities  for  the  cost  of  support  services  (includ- 
ing the  cost  of  salaries,  supplies  and  related  items)  provided  such  in- 
dividual by  the  HMO  or  other  entity.  The  amount  of  these  payments 
would  be  determined  by  the  Secretary  and  would  bear  a  direct  rela- 
tionship to  the  reasonable  costs  of  the  organization  or  entity  for  the 
activities  they  perform  in  the  training  program. 

The  Committee  expects  tJie  Secretary  to  evaluate  carefully  any 
costs  of  an  organization  or  other  entity  which  are  described  as  in- 
direct or  overhead  costs  and  to  insure  that  those  costs  are  reasonable 
and  associated  with  the  training  program. 
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•  In  response  to  this  concern  that  HMO  management  needs  strength- 
ening and  in  response  to  the  difficulty  inherent  in  HMO  development, 
the  Committee  has  also  provided  specific  authority  for  technical  assist- 
ance to  (1)  entities  engaged  in  surveys  or  other  activities  to  determine 
the  feasibility  of  developing  and  operating  or  expanding  the  operation 
of  an  HMO,  (2)  entities  engaged  in  the  planning  for  the  initial  de- 
velopment of  HMOs.  (3)  entities  engaged  in  initial  development  of 
HMOs,  and  (4)  HMOs  in  connection  with  their  operation.  The  Secre- 
tary would  be  authorized  to  provide  this  assistance  either  directly 
or  through  grants  and  contracts  with  other  entities.  The  Committee 
notes  that  limited  technical  assistance  has  been  provided  using  program 
management  funds.  This  provision  is  designed  to  assure  that  this  effort 
is  continued  and  strengthened. 

The  Committee  did  not  for  the  Intern  Program  or  for  the  provision 
of  technical  assistance.  The  Secretary  may  obligate  funds  for  the  pro- 
vision of  training  and  technical  assistance  from  the  appropriations 
made  pursuant  to  the  authorizations  for  grants  and  contracts  under 
section  1309(a). 

Administration  of  program  {section  11 ) 

Section  1312(c)  requires  that  functions  relating  to  the  continued 
regulation  of  HMOs  be  administered  in  the  Office  of  the  Assistant 
Secretary  for  Health.  Section  1310(h)  requires  that  the  duties  and 
functions  involved  in  making  determinations  as  to  whether  an  orga- 
nization is  a  qualified  HMO  be  administered  through  the  Office  of 
the  Assistant  Secretary  for  Health  and  be  integrated  with  the  admin- 
istration of  the  continued  regulation  of  HMOs  (section  1312(c)). 
The  Committee  believes  that  these  restrictions  on  the  location  within 
the  Department  of  Health,  Education,  and  "Welfare  of  these  functions 
of  the  HMO  program  are  unnecessary.  As  long  as  the  duties  and  func- 
tions regarding  the  determination  of  whether  an  organization  is  a 
qualified  HMO  are  integrated  with  the  function  of  continued  regula- 
tion, the  Committee  believes  that  the  Secretary  of  HEAY  should  have 
flexibility  in  determining  the  proper  administrative  location  of  the 
HMO  program.  The  Committee  proposal  would  amend  section  1310  (h) 
and  repeal  section  1312(c)  to  provide  the  Secretary  with  such  flexi- 
bility. 

Disclosure  of  cnonership  and  related  information  (section  12) 

As  noted  earlier,  the  report  of  the  Permanent  Subcommittee  on  In- 
vestigations of  the  Senate  Committee  on  Governmental  Affairs  on 
prepaid  health  plans  and  HMOs  outlines  inappropriate  practices 
which  occurred  in  the  prepared  health  plans  in  California  and  which 
might  occur  in  any  HMO.  The  potential  for  such  inappropriate  prac- 
tices, which  are  fraudulent  or  otherwise  not  in  the  interest  of  HMO 
members,  is  of  serious  concern  to  this  Committee.  The  Committee  also 
notes,  however,  that  in  seeking  to  prevent  such  inappropriate  practices 
there  is  a  danger  of  stifling  the  development  of  HMOs  and  of  discour- 
aging private  investment  in  them. 

The  Committee  believes  that  the  appropriate  approach  to  resolving 
this  problem  is  not  to  place  restrictions  on  the  management  practices 
of  HMOs  or  to  specifically  enumerate  management  practices  which  are 
prohibited.  Instead,  there  should  be  requirements  for  (1)  reports  con- 
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taining  relevant  information,  such  as  the  names  of  persons  with  an 
ownership  or  control  interest  in  the  HMO,  (2)  assurances  that  the 
HMOs  transactions  which  have  the  potential  of  adversely  affecting 
the  HMO  are  in  fact  in  the  interest  of  the  HMO,  and  (3)  reports,  avail- 
able to  the  Secretary  of  the  Department  of  Health,  Education,  and 
Welfare  which  describe  such  transactions  and  which  allow  the  Depart- 
ment of  Health,  Education,  and  Welfare  to  examine  their  effect  on 
the  HMO.  The  Committee  has  designed  reporting  requirements  which 
are  not  overbearing  and  which  do  not  presume  wrongdoing  on  the  part 
of  HMOs.  The  Committee  notes  that  indeed  some  transactions  between 
HMOs  and  a  party  in  interest  may  accrue  significant  benefits  to  the 
HMO.  The  intent  of  the  Committee  is  to  require  reporting  by  HMOs 
and  monitoring  of  those  reports  and  the  performance  of  the  HMO 
by  the  Department  of  Health,  Education,  and  Welfare  in  order  to 
assure  that  no  transactions  between  the  HMO  and  a  party  in  interest 
are  unf  avorable  to  the  HMO. 

The  Committee's  proposal  provides  for  three  new  disclosure  require- 
ments and  new  assurances  from  each  HMO  which  is  qualified  under 
section  1310(d).  The  first  reporting  requirement  is  that  each  HMO 
must,  in  accordance  with  regulations  promulgated  by  the  Secretary, 
provide  the  information  required  to  be  reported  by  disclosing  entities 
under  section  1124  of  the  Social  Security  Act,  and  supply  the  informa- 
tion required  to  be  supplied  under  Section  1902(a)  (38)  of  the  same 
Act.  Section  1124  requires  each  disclosing  entity  to  supply  the  Depart- 
ment of  Health,  Education  and  Welfare  with  full  and  complete  infor- 
mation as  to  the  identity  of  each  person  with  an  ownership  or  control 
interest  in  the  disclosing  entity  or  in  any  subcontract  in  which  the 
disclosing  entity  directly  or  indirectly  has  a  5  percent  or  more  owner- 
ship interest.  A  person  with  an  ownership  or  control  interest  means, 
with  respect  to  the  disclosing  entity,  a  person  who  (1)  has  directly  or 
indirectly  an  ownership  interest  of  5  percent  or  more  in  the  disclosing 
entity  or  is  the  owner  (in  whole  or  in  part)  of  an  interest  of  5  percent 
or  more  in  a  mortgage,  deed  of  trust,  note  or  other  obligation  secured 
(in  whole  or  in  part)  by  the  disclosing  entity  or  any  of  the  property 
or  assets  of  the  disclosing  entity ;  or  (2)  is  an  officer  or  director  of  the 
disclosing  entity,  if  the  disclosing  entity  is  organized  as  a  corporation ; 
or  (3)  is  a  partner  in  the  disclosing  entity,  if  the  disclosing  entity  is 
organized  as  a  partnership.  Section  1124  also  requires,  to  the  extent 
determined  to  be  feasible  under  regulations  of  the  Secretary,  a  disclos- 
ing entity  to  include  in  the  information  supplied  with  respect  to  each 
person  with  an  ownership  or  control  interest  in  the  disclosing  entity, 
the  name  of  any  other  disclosing  entity  with  respect  to  which  that 
person  is  a  person  with  an  ownership  or  control  interest. 

Section  1902(a)  (38)  requires  that  an  entity  supply,  within  such 
period  as  may  be  specified  in  regulations  by  the  Secretary,  (1)  full 
and  complete  information  as  to  the  ownership  of  a  subcontract  or  with 
whom  such  entity  has  had,  during  the  previous  12  months,  business 
transactions  in  an  aggregate  amount  in  excess  of  $25,000  and  (2)  full 
and  complete  information  as  to  any  significant  business  transactions, 
occurring  during  the  five-year  period  ending  on  the  date  of  such 
request,  between  such  entity  and  any  wholly  owned  supplier  or  between 
such  entity  and  any  subcontractor. 

The  second  reporting  requirement  is  that  each  HMO  must  file  with 
the  Secretary,  at  such  times  as  the  Secretary  shall  prescribe,  such 
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information  as  the  Secretary  may  require  to  demonstration  that  the 
HMO  has  a  fiscally  sound  operation.  Section  1310(d)  requires  the 
Secretary,  in  determining  whether  the  HMO  is  a  qualified  HMO,  to 
determine  that  the  HMO  is  organized  and  operated  in  the  manner 
prescribed  in  section  1301(c).  Section  1301(c)  (1)  requires  each  HMO 
to  have  a  fiscally  sound  operation.  This  new  reporting  requirement 
makes  explicit  the  authority  of  the  Secretary  to  require  an  HMO,  in 
order  to  obtain  or  retain  qualification,  to  provide  such  information  to 
the  Secretary  as  is  necessary  to  demonstrate  that  the  HMO  has  a 
fiscally  sound  operation. 

The  third  reporting  requirement  of  the  bill  is  that  each  HMO  must 
file  with  the  Secretary,  at  such  times  as  the  Secretary  shall  prescribe, 
such  information  as  the  Secretary  may  require  respecting  transactions 
with  parties  in  interest.  Transactions  included  in  this  reporting  re- 
quirement include  (1)  any  sale,  exchange  or  leasing  of  any  property 
between  the  organization  and  a  party  in  interest,  (2)  any  furnishing 
by  the  organization  of  services  to  a  party  in  interest  and  any  f  urnish- 
ing  of  services  to  the  organization  by  a  party  in  interest,  and  (3)  any 
lending  of  money  or  other  extension  of  credit  between  the  organiza- 
tion and  the  party  in  interest.  The  term  "party  in  interest"  means  (1) 
a  person  with  an  ownership  or  control  interest  (as  defined  in  section 
1124(a)  (3)  of  the  Social  Security  Act,  and  as  described  above)  in  the 
HMO,  (2)  a  managing  employee  (as  defined  in  section  1126(b)  of  such 
Act)  of  the  organization  (section  1126(b)  defines  the  term  "managing 
employee"  as  an  individual,  including  a  general  manager,  business 
manager,  administrator,  and  director,  who  exercises  operational  or 
managerial  control  over  the  institution,  organization,  or  agency,  or 
who  directly  or  indirectly  conducts  the  day  to  day  operations  of  the 
institution,  organization,  or  agency),  (3)  an  entity  with  respect  to 
which  an  individual  described  in  clauses  (1)  or  (2)  above  is  a  person 
with  an  ownership  or  control  interest  or  a  managing  employee,  and 
(4)  any  member  of  the  immediate  family  of  an  individual  who  is  a 
person  described  in  clause  (1)  or  (2)  above. 

The  Committee's  bill  includes  several  provisions  to  insure  compli- 
ance with  these  reporting  requirements.  First,  an  HMO  may  not  be 
qualified  under  section  1310(d)  unless  (1)  it  provides  to  the  Secretary 
the  reports  required  by  this  section,  (2)  it  provides  to  the  Secretary 
satisfactory  assurances  that  the  terms  of  each  transaction  between  the 
HMO  and  a  party  in  interest  will  be  at  least  as  favorable  to  the  HMO 
as  if  the  transaction  was  between  the  HMO  and  a  person  who  is  not  a 
party  in  interest,  and  (3)  it  makes  available  to  its  members  the  infor- 
mation it  reports  to  the  Secretary  pursuant  to  these  reporting  require- 
ments. Second,  each  entity  which  seeks  Federal  financial  assistance 
must  provide  assurances  satisfactory  to  the  Secretary  that  it  will  com- 
ply with  these  reporting  requirements.  And  third,  the  Secretary  in 
carrying  out  the  continued  regulation  of  HMO's  under  section  1312 
must  determine  if  HMO's,  which  either  receive  Federal  financial  assis- 
tance or  are  qualified  under  section  1310(d) ,  are  meeting  these  report- 
ing requirements. 

The  Committee's  proposal  provides  the  Secretary  of  HEW  with 
broad  discretion  as  to  when  the  information  required  to  be  reported  is 
provided  to  the  Secretary.  Each  type  of  information  would  be  re- 
viewed for  different  purposes  and  at  different  times  in  the  evaluation 
of  the  HMO's  performance.  Information  regarding  an  HMO's  owner- 
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ship  and  control,  for  instance,  might  be  filed  upon  application  for 
qualification  and  subsequently  upon  any  change  in  its  ownership  and 
control  relationships,  while  information  regarding  transactions  with 
parties  in  interest  might  be  required  to  be  available  upon  HEW's  re- 
quest without  any  requirement  of  annual  filing.  The  Committee  has 
left  the  appropriateness  of  the  filing  requirements  to  be  determined  by 
the  Secretary  so  that  each  reporting  requirement  can  be  tailored  to 
take  action  against  activities  by  the  management  of  or  parties  in  inter- 
est in  the  HMO  which  adversely  affect  the  HMO.  In  making  such  de- 
terminations, the  Secretary  should  balance  the  burden  which  such  re- 
quirements place  on  HMO's  against  the  usefulness  of  the  data  collected. 

The  Secretary  is  required  to  include  in  the  annual  report  (required 
by  section  1315)  a  summary  of  analyses  of  the  information  provided 
pursuant  to  these  reporting  requirements  and  a  description  of  any  ac- 
tion taken  as  a  result  of  such  evaluations. 

Amendments  to  the  Social  Security  Act  {Section  13) 

Conflict  of  interest 

The  Committee's  bill  includes  two  amendments  to  the  Social  Secur- 
ity Act.  The  first  deals  with  the  activities  of  State  and  local  officers  and 
employees  who  are  responsible  for  the  expenditure  of  substantial 
amounts  of  funds  under  the  State  Medicaid  program. 

The  Committee  believes  that  sections  207  and  208  of  Title  18  of  the 
United  States  Code,  provide  reasonable  restrictions  on  the  activities  of 
current  and  former  officers  and  employees  of  the  executive  branch  of 
the  United  States  Government  in  order  to  prevent  conflicts  of  interest 
on  the  part  of  those  officers  and  employees.  These  restrictions  protect 
the  interest  of  the  United  States  Government  as  well  as  the  integrity 
of  the  Agency  or  program  for  which  the  officers  or  employees  work. 
The  Committee's  proposal  amends  title  19  of  the  Social  Security  Act 
to  extend  these  restrictions  to  (1)  State  and  local  officers  and  em- 
ployees who  are  responsible  for  the  expenditure  of  substantial  amounts 
of  funds  under  the  State  medicaid  plan  (2)  to  each  individual  who 
formerly  was  such  an  officer  or  employee  and  (3)  to  each  partner  of 
such  an  officer  or  employee.  By  extending  these  restrictions  to  these 
State  and  local  officers  and  employees,  the  Committee  believes  that  the 
interest  of  State  and  local  governments  and  the  integrity  of  the  State 
Medicaid  plans  will  be  protected  against  conflicts  of  interest  on  the 
part  of  those  State  officers  and  employees. 

Section  207  prohibits  any  former  officer  or  employee  of  the  executive 
branch  of  the  Federal  government  from  ( 1 )  acting  as  agent  or  attor- 
ney for  anyone  other  than  the  United  States  in  matters  connected  with 
their  former  duties  or  official  responsibilities  in  which  such  person  par- 
ticipated personally  and  substantially,  or  (2)  appearing  personally  be- 
fore any  court  or  Federal  government  agency  as  agent  or  attorney  for 
one  year  for  anyone  other  than  the  United  States  in  connection  with 
any  matter  which  was  under  such  person's  official  responsibility  within 
one  year  prior  to  terminating  such  responsibility.  Section  207  also  pro- 
hibits any  partner  of  an  officer  or  employee  from  acting  as  agent  or  at- 
torney for  anyone  other  than  the  United  States  in  matters  in  which 
such  officer  or  employee  participates  or  has  participated  or  which  are 
the  subject  of  his  official  responsibility.  Section  208  prohibits  an  officer 
or  employee  of  the  United  States  from  participating  in  matters  in 
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which  he,  his  family,  partner  or  any  organization  with  which  he  is 
associated  has  a  financial  interest. 

REVIEW   OF   CAPITAL  EXPENDITURES 

The  reported  bill  amends  section  1122  of  the  Social  Security  Act, 
which  deals  with  the  review  of  proposed  capital  expenditures  by  plan- 
ning agencies  and  subsequent  reimbursement  by  the  medicaid  and  med- 
icare program.  The  amendment  would  require  that  HMO's  be  covered 
equally  with  other  health  care  entities  or  organizations  under  this  re- 
view program.  Under  current  law,  an  HMO  is  subject  to  requirements 
which  could  promote  discrimination  against  HMO's.  Specifically,  the 
establishment  of  an  HMO  and  its  development  of  outpatient  facilities 
and  services  currently  are  required  to  be  covered,  while  similar  nonin- 
stitutional  services  are  not.  The  reported  bill  seeks  to  eliminate  this 
discrepancy. 

EMPLOYEES'  HEALTH  BENEFIT  PLANS    (SECTION  14) 

The  Committee  has  been  encouraged  by  the  active  involvement  of 
Blue  Cross/Blue  Shield  and  commercial  insurance  carriers  in  the  sup- 
port and  development  of  HMO-like  plans.  The  Committee  is  also 
pleased  with  the  commitment  wOiich  these  organizations  have  made  to 
continue  that  activity  and  augment  Federal  HMO  developmental  ef- 
forts. However,  the  Committee  was  advised  by  Blue  Cross/Blue  Shield 
that  many  of  its  plans  have  been  operating  various  alternative  health 
care  delivery  systems  for  several  years — which  they  developed  with 
their  own  resources  and  managerial  talents — but  which  cannot  be 
qualified  as  health  maintenance  organizations  primarily  because  of 
the  provisions  of  section  1301(c)  (6)  requiring  that  one-third  of  the 
governing  board  be  composed  of  HMO  members.  These  alternative  de- 
livery systems  are  operated  as  a  line  of  business  of  the  Blue  Cross/Blue 
Shield  plans,  rather  than  through  a  separate  legal  entity,  and  are  sub- 
ject to  the  overall  supervision  and  control  of  the  Blue  Cross/Blue 
Shield  Board  of  Directors. 

A  provision  is  included  in  the  bill  which  would  deal  with  this  prob- 
lem by  granting  the  Secretary  discretionary  authority  to  waive  the 
provisions  of  section  1301(c)  (6)  for  commercial  insurance  carriers  or 
nonprofit  carriers  which  provide  hospital  service  benefits  or  medical 
or  surgical  benefits,  or  both,  and  which  on  July  1, 1978  were  operating 
an  HMO  as  defined  in  regulations  developed  pursuant  to  section  1122 
of  the  Social  Security  Act) .  In  all  other  respects,  the  plan  would  be 
required  to  meet  the  organization,  operational  and  other  requirements 
of  Title  X1TI.  The  waiver  would  be  granted  only  on  such  terms  and 
conditions  as  the  Secretary  may  determine  are  appropriate.  Among 
other  requirements,  these  may  include  controls  and  assurances  such 
as :  the  right  of  the  HMO's  management  to  develop  or  arrange  for 
independent  marketing  efforts  and/or  to  enroll  members  directly  and 
not  exclusively  through  Blue  Cross/Blue  Shield ;  assurances  that  dual 
choice  provisions  of  the  HMO  Act  will  not  be  used  to  market  other 
lines  of  business ;  separate  accounting  for  the  HMO  line  of  business 
and  other  controls  designed  to  assure  accountability  and  as  competi- 
tive a  premium  structure-as  possible;  to  the  extent  permitted  by  state 
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law,  the  establishment  of  a  policymaking  body  charged  only  with  a 
fiduciary  obligation  to  protect  and  enhance  the  best  interests  of  the 
HMO  and  its  members ;  and  other  conditions,  controls  and  assurances 
the  Secretary  may  deem  appropriate  to  ensure  maximum  competition 
between  HMO's  and  more  traditional  lines  of  insurance,  as  well  as 
between  and  among  existing  prepaid  plans  and  those  likely  to  develop 
in  the  marketplace.  In  addition,  the  Committee  expects  the  Depart- 
ment to.  require  some  mechanism,  such  as  an  advisory  board,  to  as- 
sure that  HMO  members  have  the  opportunity  to  influence  the  policies 
of  the  HMO. 

The  Committee  expects  the  Secretary  to  exercise  this  discretionary 
authority  in  a  manner  calculated  to  ensure  that  competition  is  in- 
tensified, rather  than  diminished,  in  the  health  care  market.  For  this 
reason,  the  Committee  urges  that  HEW  holds  a  public  hearing  with 
adequate  notice  as  to  place,  time  and  comment  procedures  on  applica- 
tion each  for  a  waiver  under  this  section,  and  that  HEW  carefully 
evaluate  the  hearing  record  and  such  other  information  that  may  come 
to  its  attention  regarding  any  such  application.  It  is  expected  that 
during  this  review  HEW  will  closely  scrutinize  such  factors  as  how 
the  plan  proposes  to  coordinate  and/or  separate  its  prepaid  and  more 
traditional  marketing  activities. 

The  Committee  was  concerned  about  the  possible  competitive  con- 
sequences of  permitting  an  HMO,  operated  as  a  line  of  business  of  a 
carrier  that  is  primarily  engaged  in  selling  a  competing  kind  of  cov- 
erage, to  occupy  a  dual  choice  slot  under  section  1310.  This  section  of 
the  bill  therefore  provides  the  Secretary  with  discretion  to  require  that 
employers  offer  two  HMO's  of  the  same  type  as  the  one  qualified  with 
this  waiver  when  two  or  more  plans  are  or  become  available  in  the  same 
service  area.  A  separate  determination  regarding  the  applicability  of 
this  "triple  choice"  requirement  will  be  made  at  the  time  of  the  initial 
waiver  determination  and  of  each  service  area  expansion.  This  au- 
thority is  provided  to  foster  competition  and  to  ensure  the  develop- 
ment and  the  viability  of  competing  HMO's  in  areas  where  Blue 
Cross/Blue  Shield  controls  a  considerable  share  of  the  fee-for- 
service  market. 

It  is  anticipated  that  approximately  14  Blue  Cross/Blue  Shield 
plans  may  be  eligible  to  apply  for  a  waiver  under  these  provisions, 
seven  of  which  commenced  HMO-like  operations  prior  to  passage  of 
the  original  HMO  Act  in  1973  and  seven  of  which  started  to  enroll 
members  and  deliver  prepaid  health  services  after  passage  of  that  Act 
but  prior  to  July  1,  1978.  Because  this  is  viewed  as  a  one-time  waiver 
intended  to  correct  an  anomolous  situation  which  developed  before  the 
provisions  of  the  1973  Act  were  known  and  before  the  desirability  of 
qualification  under  section  1310  became  clear,  plans  seeking  to  take 
advantage  of  such  a  waiver  must  notify  the  Secretary-  of  their  intent 
to  apply  for  qualification  as  a  health  maintenance  organization  within 
180  days  of  enactment  and  must  actually  file  their  qualification  apli- 
cation  indicating  their  conformity  with  all  requirements  of  Title  XIII 
(other  than  section  1301  (c)  (6) )  within  18  months  of  enactment.  Since 
the  purpose  of  the  waiver  is  to  protect  preexisting  private  investment 
and  efforts,  no  plan  is  eligible  for  a  waiver  if  the  HMO-like  project 
ever  received  Federal  financial  assistance ;  nor  will  any  plan  so  quali- 
fied be  eligible  for  Federal  financial  assistance,  including  loans  and 
loan  guarantees. 
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The  Committee  does  not  intend  this  waiver  provision  to  modify  in 
any  way  the  requirements  of  qualification  under  section  1310  for  Blue 
Cross/Blue  Shield  HMO-type  plans  not  already  fully  operational, 
enrolling  members  and  providing  service  by  July  1,  1978. 

DISCRIMINATION  AGAINST  HEALTH  MAINTENANCE  ORGANIZATIONS 

The  Committee  has  received  a  number  of  complaints  from  HMO's 
claiming  that  hospitals  have  discriminated  against  HMO's  through 
denial  of  staff  privileges  to  HMO  physicians  or  by  refusing  to  negoti- 
ate in  good  faith  for  hospital  services.  The  Committee  is  concerned 
that  such  practices  can  be  seriously  hinder  orderly  HMO  growth  and 
development. 

During  the  deliberations  in  the  93rd  Congress  the  Committee  con- 
sidered legislation  which  would  make  it  illegal  for  States  to  permit  hos- 
pitals to  discriminate  against  HMO's  in  offering  their  services  or  staff 
privileges.  The  Committee  did  not  adopt  this  proposal  at  that  time 
partly  in  the  hope  that  hospitals  would  cooperate  with  HMO's  as  they 
developed  and  were  better  understood. 

While  there  is  no  present  intention  to  re-examine  such  provisions, 
the  Committee  does  direct  HEW  to  carefully  review  and  study  the 
question  of  hospital  relationships  with  HMO's  and,  if  warranted,  sub- 
mit specific  legislative  recommendations  for  consideration  by  the  Con- 
gress. The  Department  should  include  in  its  study  an  examination  of 
the  need  to  require  a  hospital  to  quote  an  annual  prospective  rate  to  a 
qualified  HMO.  The  Committee  expects  that  HEW  in  carrying  out 
this  study  will  use  the  authority  of  the  Inspector  General  to  investi- 
gate cases  of  unlawful  hospital  discrimination  against  HMO's. 

VII.  Program  Oversight 

The  Committee's  principal  oversight  activities  with  respect  to  this 
program  have  been  conducted  by  the  Subcommittee  on  Health  and 
the  Environment  in  connection  with  its  consideration  of  the  legisla- 
tive authorities  for  this  program.  Legislative  hearings  were  held  on 
June  30, 1978.  The  Committee  has  been  assisted  in  this  activity  by  the 
General  Accounting  Office,  which  was  required  by  section  1314  of 
The  Public  Health  Service  Act  to  evaluate  the  HMO  program.  A  re- 
port was  prepared  and  submitted  to  the  Congress  on  June  30, 1978  in 
response  to  this  requirement.  The  findings  of  the  committee's  over- 
sight activities  are  discussed  in  this  report  under  "committee  pro- 
posal," as  the  proposed  legislation  is  designed  to  respond  to  the  Sub- 
committee findings. 

The  Committee  has  not  received  reports  from  either  its  own  Subcom- 
mittee on  Oversight  and  Investigations  or  the  Committee  on  Govern- 
ment Operations. 

VIII.  Inflation  Impact  Statement 

The  Committee  anticipates  that  the  enactment  of  H.R.13655  will 
have  a  beneficial  impact  on  inflation  by  reducing  the  rate  of  increase 
in  medical  care  costs.  Recent  studies  indicate  that  HMO's  are  generat- 
ing substantial  savings  to  their  members.  Because  HMO's  have  a  finan- 
cial incentive  to  keep  their  members  well,  and  because  HMO's  have 
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been  successful  in  reducing  the  rate  of  hospitalization  for  their  mem- 
bers, HMO's  have  generated  cost  savings  of  10%  to  40%. 

In  fiscal  year  1978,  the  HMO  program  is  still  a  relatively  small 
program.  The  small  increases  in  authorizations  for  this  program  for 
fiscal  years  1980  and  1981  will  develop  additional  HMO's;  but  the 
Committee  expects  that  each  HMO  will  play  a  significant  role  in  re- 
ducing the  rate  of  increase  in  medical  care  costs  for  the  members  en- 
rolled in  that  HMO.  The  Committee  also  expects  that  HMO's  will 
compete  with  the  fee  for  service  system  and  with  other  forms  of 
health  insurance  on  the  basis  of  price.  Such  competition  will  play 
an  important  role  in  restraining  the  rate  of  increase  in  the  costs  of  all 
health  providers  and  in  the  premiums  charged  by  other  forms  of  health 
insurance.  By  fostering  this  competition  this  legislation  will  have  a 
beneficial  impact  on  the  rate  of  inflation  in  medical  care  costs. 

IX.  Congressional  Budget  Office  Cost  Estimate 

A  cost  estimate  was  requested  on  H.R.  13655  when  it  was  ordered 
reported  from  the  Committee  on  Interstate  and  Foreign  Commerce, 
and  the  Congressional  Budget  Office  has  provided  the  following 
information : 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  August  11,  1978. 

Hon.  Harley  O.  Staggers, 

Chairman,  Conwvittee  on  Interstate  and  Foreign  Commerce, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1978,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  H.R.  13655,  a  bill  to  amend  the  Public 
Health  Service  Act  to  revise  and  extend  the  program  of  assistance 
under  that  Act  for  health  maintenance  organizations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

CONGRESSIONAL  BUDGET  OFFICE   COST  ESTIMATE 

1.  Bill  No. :  H.R.  13655. 

2.  Bill  title:  Health  Maintenance  Organization  Amendments  of 
1978. 

3.  Bill  status :  As  ordered  reported  by  the  Committee  on  Interstate 
and  Foreign  Commerce  on  August  8, 1978. 

4.  Bill  purpose :  To  amend  the  public  Health  Service  Act  in  order 
to  revise  and  extend  the  program  of  assistance  under  that  Act  for 
health  maintenance  organizations  (HMOs).  The  bill  extends  the  pro- 
gram of  grants  for  feasibility  studies,  planning,  and  initial  develop- 
ment of  HMOs.  It  raises  the  limit  on  loans  that  can  be  made  to  HMOs 
to  cover  the  costs  of  operation.  It  also  provides  that  loans  and  loan 
guarantees  can  be  made  for  construction  projects.  The  bill  also  es- 
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tablish.es  a  National  Health  Maintenance  Organization  Intern  Pro- 
gram and  specifies  additional  requirements  for  the  manner  of  opera- 
tion of  HMOs. 

5.  Cost  estimate  : 

[By  fiscal  year,  in  millions  of  dollars] 

Authorization  level  (grants  and  contracts)  : 
Fiscal  year : 

1979    0.  0 

1980   63.  0 

1981   63.  0 

19S2   0.  0 

1983    0.  0 

Projected  costs  (grants  and  contracts)  : 
Fiscal  year: 

1979    0.  0 

1980    60.  2 

1981   62.7 

1982    2.  8 

1983    0.  3 

The  costs  of  this  bill  fall  within  budget  function  550. 

6.  Basis  of  estimate :  The  amounts  authorized  in  the  bill  are  as- 
sumed to  be  fully  appropriated  in  each  fiscal  year.  The  yearly  costs 
were  derived  by  applying  the  historical  spendout  rates  for  the  program 
to  the  authorized  amounts. 

The  bill  also  provides  that  loan  guarantees  may  be  made  by  the 
Secretary  of  HEW  for  construction  of  ambulatory  health  care  centers. 
HEW  has  estimated  that  about  32  HMOs  will  expand  to  the  extent 
that  new  facilities  will  be  needed  in  the  next  five  to  seven  years.  On 
the  assumption  that  five  HMOs  will  seek  private  construction  loans 
of  S2.0  million  in  each  of  the  next  five  fiscal  years,  it  is  estimated  that 
the  contingent  financial  liabilities  of  the  federal  government  will  in- 
crease by  about  S50.0  million.  It  is  assumed  on  the  basis  of  the  expe- 
rience of  the  program  to  date  that  the  default  rate  on  these  construction 
loans  will  be  negligible. 

7.  Estimate  comparison :  Xone. 

8.  Previous  CBO  estimate :  None. 

9.  Estimate  prepared  by  Eric  Wedum. 

10.  Estimate  approved  by  James  L.  Blum,  Assistant  Director  for 
Budget  Analysis. 

X.  Agency  Keports 

Agency  reports  were  requested  on  H.R.  13266,  a  similar  predecessor 
to  H.R.  13655.  on  June  30,  1978  from  the  Office  of  Management  and 
Budget  and  the  Department  of  Health,  Education,  and  Welfare. 

No  reports  had  been  received  when  this  report  was  filed. 

XI.  Sectiox-by-Section  Analysis 

The  purpose  of  this  bill  is  to  amend  the  Public  Health  Service  Act- 
to  revise  and  extend  the  program  of  assistance  under  that  Act  for 
health  maintenance  organizations. 

Section  1.  Short  title,  reference  to  act 
Section  1  contains  the  short  title  of  the  bill. 
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Section  2.  Extension  of  program 

Section  2  amends  sections  1304(j)  and  1305(d)  to  extend  the  au- 
thority to  provide  support  to  entities  which  desire  to  become  health 
maintenance  organizations  and  to  health  maintenance  organizations. 
It  amends  section  1309(a)  to  extend  the  authorizations  of  appropria- 
tions for  the  making  of  grants  and  contracts  under  sections  1303, 
1304(a),  1304(b),  and  new  section  1317  at  a  level  of  $63  million  in 
FY  1980,  and  $63  million  in  FY  1981.  It  also  extends  authority  to  make 
loans  under  section  1305(d)  through  September  30,  1981. 

Section  3.  Requirements  for  the  provision  of  services 

Section  3(a)  amends  section  1301(b)  (1)  to  permit  a  health  mainte- 
nance organization  to  seek  reimbursement  for  the  cost  of  services 
provided  to  a  member  who  is  entitled  to  benefits  under  a  workmen's 
compensation  law  or  an  insurance  policy. 

Section  3(b)  amends  section  1301(b)  (3)  to  allow  an  HMO  up  to 
five  years  to  reduce  its  reliance  on  contracts  with  physicians  other 
than  staff  physicians  or  those  who  are  not  in  medical  groups  or  in- 
dividual practice  associations.  At  any  time  the  amount  paid  to  such 
physicians  could  not  exceed  50  percent  of  the  total  amount  paid  for 
the  services  of  physicians  and  in  the  fifth  and  succeeding  years  the 
amount  could  not  exceed  15  percent  (30  percent  in  rural  areas).  The 
restriction  in  existing  law  applies  to  contracts  with  all  health  profes- 
sionals and  entities  other  than  medical  groups  an  individual  practice 
associations. 

Section  3(c)  amends  section  1301(b)  (4)  by  removing  the  financial 
responsibility  of  an  HMO  for  services  provided  by  another  organiza- 
tion to  a  member  of  the  HMO  if  the  member  intentionally  left  the  area 
served  by  the  HMO  for  the  purpose  of  securing  those  services. 

Section  3(d)  amends  section  1301  (b)  to  provide  that  a  health  mainte- 
nance organization  is  only  required  to  make  a  good  faith  effort  to 
provide  health  services  in  the  event  that  disaster,  war  or  other  occur- 
rences beyond  its  control  prevent  it  from  providing  service  in  accord- 
ance with  the  Act. 

Section  3(e)  amends  section  1302(1)  to  provide  that  an  HMO  is  not 
required  to  provide  services  which  the  Secretary  determines  to  be  un- 
usual or  infrequently  provided  and  are  not  necessary  for  the  protec- 
tion of  individual  health. 

Section  J±.  Organization  requirements 

Section  4(a)  amends  section  1301(b)  by  allowing  the  HMO  to  pro- 
vide services  to  full-time  students  at  an  accredited  institution  of 
higher  education  for  a  payment  that  is  not  fixed  under  a  community 
rating  system. 

Section  4(b)  requires  that  an  HMO  has  certain  administrative  and 
managerial  arrangements  and  capabilities. 

Section  4(c)  amends  section  101(c)  (3)  to  require  HMOs  to  carry 
out  enrollment  activities  of  Title  XIX  beneficiaries  in  accordance  with 
procedures  developed  by  the  Secretary  in  regulations.  This  is  designed 
to  curtail  certain  abuses  in  the  marketing  of  HMOs. 

Section  4(d)  amends  section  1301(c)(6)  to  exclude  public  HMOs 
from  the  requirements  that  at  least  one-third  of  the  membership  of 
the  policy  making  body  of  an  HMO  be  members  of  the  organization 
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and  that  the  body  include  equitable  representation  from  medically 
underserved  populations  served  by  the  organization.  Under  the 
amendment  a  public  HMO  must  have  an  advisory  board  which  meets 
these  requirements.  This  board  may  be  delegated  policy  authority  for 
the  organization. 

Section  5.  Feasibility  surveys  and  initial  development 

Section  5(a)  amends  section  1306(b)  (2)  to  allow  support  for  HMO 
feasibility  studies  regardless  of  the  financial  position  of  the  appli- 
cant ;  all  other  support  would  be  provided  to  organizations  only  if  the 
applicant  would  not  be  able  to  complete  the  project  without  Federal 
assistance. 

Section  5(b)  and  (c)  amends  section  1304(b)  to  modify  the  support 
available  to  organizations  for  initial  development.  An  HMO  would 
continue  to  be  eligible  to  receive  up  to  $1  million  to  support  its  es- 
tablishment and  it  would  be  eligible  to  receive  up  to  $600,000  to  sup- 
port each  significant  expansion  of  membership  or  area  served.  A  grant 
awarded  under  this  section  would  be  available  for  up  to  three  years. 

Section  6.  Costs  of  operation 

Section  6  amends  section  1305  to  expand  the  support  which  may  be 
provided  to  an  HMO  for  its  initial  costs  of  operation.  An  aggregate 
amount  of  $4  million  of  loans  or  loan  guarantees  would  be  available 
to  an  HMO  for  this  purpose.  This  support  would  include  capital  costs 
such  as  the  cost  of  acquiring  equipment.  Existing  law  precludes  the  use 
of  loans  to  acquire  equipment.  In  any  one  year  an  HMO  would  be 
limited  to  $2  million  of  loan  or  loan  guarantee  support. 

Section  7.  Payroll  deductions  for  health  benefits 

Section  7  amends  section  1310(c)  so  that  each  employer  which  pro- 
vides payroll  deductions  as  a  means  of  paying  employees'  contribu- 
tions for  health  benefits  or  which  provides  a  health  benefits  plan  to 
which  an  employee  contribution  is  not  required  and  which  is  required 
to  offer  his  employees  the  option  of  membership  in  a  qualified  health 
maintenance  organization  will  be  required  to  arrange,  upon  request  of 
an  employee  who  exercises  such  option,  for  the  employee's  contribu- 
tion for  such  membership  to  be  paid  through  payroll  deductions. 

Section  8.  Funding  under  other  authorities  for  the  provision  of  health 
services  on  a  prepaid  basis 
Section  8  amends  section  1313  to  allow  funds  under  sections  319, 
"Migrant  Health,"  and  330,  "Community  Health  Centers,"  of  the  Pub- 
lic Health  Service  Act  to  be  used  for  grants  to  migrant  and  com- 
munity health  centers  (which  centers  are  not  HMO's)  for  the  plan- 
ning and  development  of  health  services  to  be  provided  on  a  prepaid 
basis  or  for  the  provision  of  health  services  on  a  prepaid  basis. 

Section  9.  Loans  and  loan  guarantees  for  acquisition  and  construction 
of  ambulatory  health  care  facilities 
Section  9  adds  a  new  section  after  section  1305  to  provide  loans  and 
loan  guarantees  to  qualified  health  maintenance  organizations  for  the 
acquisition  and  construction  of  ambulatory  health  care  facilities  and 
for  the  acquisition  of  equipment  for  facilities  acquired  or  con- 
structed. The  Secretary  may  make  loans  to  public  and  nonprofit  private 


74 


health  maintenance  organizations ;  and  the  Secretary  may  guarantee 
the  payment  of  principal  and  interest  on  loans  made  by  non-Federal 
lenders  and  the  Federal  Financing  Bank  to  nonprofit  private  health 
maintenance  organizations  and  to  private  health  maintenance  orga- 
nizations for  projects  which  serve  medically  underserved  populations. 
The  aggregate  amount  of  principal  of  loans  made  or  guaranteed  under 
this  section  may  not  exceed  $2.5  million  dollars.  The  authority  of  the 
Secretary  to  make  loans  is  effective  for  any  fiscal  year  only  to  the  extent 
or  in  the  amounts  as  are  provided  in  advance  in  appropriation  Acts. 
The  term  "construction"  means  (1)  construction  of  new  facilities,  (2) 
alteration,  expansion,  remodeling,  replacement  and  renovation  of  ex- 
isting facilities,  (3)  cost  of  off -site  improvements  in  connection  with 
any  activity  described  in  (1)  or  (2),  and  (4)  cost  of  the  acquisition  of 
land  in  connection  with  an  activity  described  in  (1),  (2)  or  (3).  The 
Secretary  is  authorized  to  take  such  actions  as  he  deems  appropriate 
to  protect  the  interest  of  the  United  States  in  the  event  of  a  default 
on  a  loan  or  loan  guarantee  made  under  this  section  or  the  other  rele- 
vant sections  of  Title  XIII. 

Section  10.  Training  and  technical  assistance 

Section  10  adds  a  new  section  1317  to  require  the  Secretary  to  es- 
tablish a  National  Health  Maintenance  Organization  Intern  Program 
for  the  purpose  of  providing  training  to  individuals  to  become  admin- 
istrators and  medical  directors  of  health  maintenance  organizations 
or  to  assume  other  managerial  positions  with  health  maintenance  orga- 
nizations. The  Secretary  may  provide  these  internships  directly  or 
may  make  grants  to  or  enter  into  contracts  with  health  maintenance 
organizations  and  other  entities  to  provide  the  internships.  The  pro- 
gram will  provide  stipends  and  allowances  (including  travel  and  sub- 
sistence expenses  and  dependency  allowances)  for  the  recipients  of  the 
internships  and  grants  and  contracts  to  health  maintenance  organiza- 
tions and  other  entities  for  the  cost  of  support  services  (including  the 
cost  of  salaries,  supplies,  equipment  and  related  items)  provided  to  re- 
cipients of  the  internships  by  the  organization  or  the  entity.  The 
amount  of  any  payment  to  an  organization  or  an  entity  shall  be  de- 
termined by  the  Secretary  and  shall  bear  direct  relationship  to  the  rea- 
sonable cost  of  the  organization  or  entity  for  establishing  and  main- 
taining the  training  program.  Funds  for  these  internships  are  pro- 
vided in  the  authorizations  of  appropriations  in  section  1309(a).  The 
authority  of  the  Secretary  to  enter  into  contracts  under  this  section 
shall  be  effective  for  any  fiscal  year  only  to  the  extent  or  in  the 
amounts  as  are  provided  in  advance  for  appropriation  Acts.  This 
section  shall  be  effective  for  fiscal  years  on  or  after  October  1, 1979. 

Section  11.  Administration  of  program 

Section  11  amends  section  1310(h)  and  repeals  section  1312(c). 
These  changes  delete  the  requirement  that  the  qualification  and  com- 
pliance functions  be  located  in  the  Office  of  the  Assistant  Secretary  for 
Health. 

Section  12.  Disclosure  of  ownership  and  related  information 

Section  12  amends  section  1310(d)  to  provide  that  all  qualified 
health  maintenance  organizations  (1)  must  provide  the  Secretary 
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with  ownership  and  related  information,  (2)  must  provide  the  Secre- 
tary with  assurances  satisfactory  to  the  Secretary  that  the  terms  of 
each  transaction  between  the  health  maintenance  organization  and  a 
party  in  interest  will  be  at  least  as  favorable  to  the  health  maintenance 
organization  as  if  the  transaction  was  between  the  health  maintenance 
organization  and  a  person  who  was  not  a  party  in  interest,  and  (3) 
must  make  available  to  its  members  the  information  reported  by  the 
organization  pursuant  to  (1)  and  (2).  The  ownership  information 
required  is  identical  to  that  required  by  section  1124  and  1902(a)  (38) 
of  the  Social  Security  Act  (added  by  P.L.  95-142,  the  Medicare-Medi- 
caid  Anti-Fraud  and  Abuse  Amendments).  The  related  information 
which  may  be  required  by  the  Secretary,  at  such  time  as  the  Secretary 
shall  prescribe,  is  information  (1)  to  demonstrate  that  the  health 
maintenance  organization  has  a  fiscally  sound  operation  and  (2)  re- 
specting any  transaction  between  the  health  maintenance  organization 
and  a  party  in  interest.  The  term  "party  in  interest"  means  (1)  a  per- 
son with  an  ownership  or  control  interest  (as  denned  in  section  1124 
(a)  (3)  of  the  Social  Security  Act)  in  the  health  maintenance  orga- 
nization, (2)  a  managing  employee  (as  denned  in  section  1126(b)  of 
the  Social  Security  Act)  of  the  organization,  (3)  any  entity  with  re- 
spect to  which  an  individual  described  in  (1)  or  (2)  is  a  person  with 
an  ownership  or  control  interest  (as  so  defined)  or  managing  em- 
ployee (as  so  denned),  and  (4)  any  member  of  the  immediate  family 
of  an  individual  who  is  a  person  described  in  (1)  or  (2).  This  section 
also  requires  the  Secretary  to  include  in  the  annual  report  required  by 
section  1315  a  summary  of  evaluations  made  of  the  information  and  a 
description  of  any  action  taken  as  a  result  of  such  evaluation. 

Section  12  also  amends  section  1306(b)  to  require  that  an  applica- 
tion for  a  grant,  contract,  loan  or  loan  guarantee  under  Title  XIII 
contain  assurances  satisfactory  to  the  Secretary  that  the  organization 
will  comply  with  the  requirements  added  to  section  1310(d)  by  section 
12  of  the  bill. 

Section  12  also  amends  section  1312(a)  to  require  the  Secretary  to 
take  the  actions  authorized  by  section  1312(b)  if  he  determines  that  an 
entity  which  received  a  grant,  contract,  loan  or  loan  guarantee  under 
Title  XIII  as  a  health  maintenance  organization  or  which  was  in- 
cluded in  the  health  benefits  plan  offered  to  employees  pursuant  to  sec- 
tion 1310,  fails  to  meet  the  requirements  added  to  section  1310(d)  by 
section  12  of  this  bill. 

Section  IS.  Amendments  to  the  Social  Security  Act 

Section  13  (a)  extends  the  prohibitions  of  sections  207  and  208  of  title 
18,  United  States  Code,  to  State  or  local  officers  or  employees  who  are 
responsible  for  the  expenditure  of  substantial  amounts  of  Medicaid 
funds,  to  each  individual  who  formerly  was  such  an  officer  or  employee 
and  to  each  partner  of  such  an  officer  or  employee. 

Section  207  prohibits  former  officers  and  employees  of  the  executive 
branch  of  the  federal  government  from  (1)  acting  as  agent  or  attorney 
for  anyone  other  than  the  United  States  in  matters  connected  with 
their  former  duties  or  official  responsibilities  in  which  they  partici- 
pated personally  and  substantially,  or  (2)  appearing  personally  before 
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any  court  or  federal  government  agency  as  agent  or  attorney  for  one 
year  for  anyone  other  than  the  United  States  in  connection  with  any 
matter  which  was  under  their  official  responsibility  within  one  year 
prior  to  terminating  such  responsibility.  Section  207  also  prohibits 
partners  of  an  officer  or  employee  from  acting  as  agent  or  attorney  for 
anyone  other  than  the  United  States  in  matters  in  which  such  officer  or 
employee  participates  or  has  participated  or  which  are  the  subject  of 
his  official  responsibility.  Section  208  prohibits  an  officer  or  employee 
of  the  United  States  from  participating  in  matters  in  which  he,  his 
family,  partner  or  any  organization  with  which  he  is  associated  has  a 
financial  interest. 

Section  13(b)  amends  Section  1122  of  the  Social  Security  Act  to 
provide  that  HMOs  would  be  covered  equally  with  other  health  care 
entities  under  this  program  of  health  planning  agency  review  of  capi- 
tal expenditures. 

Section  H.  Employee's  health  benefits  plans 

Section  14  amends  section  1310(d)  to  include  as  a  qualified  health 
maintenance  organization  certain  entities  which  have  received  a  waiver 
of  the  requirements  of  section  1301(c)  (6)  and  which  meet  all  other 
requirements  prescribed  bv  section  1301  (b)  and  (c)  and  the  reporting 
requirements  prescribed  by  section  1310(d)  (which  were  added  by  sec- 
tion 12  of  this  bill).  The  Secretary  of  HEW  may,  upon  application, 
grant  a  waiver  to  such  entities  upon  such  terms  and  conditions  as  the 
Secretary  may  determine  are  appropriate.  Entities  eligible  to  apply  for 
this  waiver  must  notify  the  Secretary  of  their  intent  to  apply  before 
the  expiration  of  180  days  after  the  date  of  the  enactment  of  this  bill 
and  must  make  their  application  before  the  expiration  of  18  months 
after  the  date  of  enactment  of  this  bill.  An  entity  which  receives  this 
waiver  may  not  receive  a  grant,  contract,  loan  or  loan  guarantee  under 
title  XIII.  Entities  eligible  to  apply  for  a  waiver  are  health  mainte- 
nance organizations  (as  defined  in  regulations  promulgated  under  sec- 
tion 1122  of  the  Social  Security  Act  and  in  effect  on  the  day  before  the 
date  of  enactment  of  this  bill)  (1)  which  are  operated  (but  not  as  a 
separate  legal  entity)  either  by  a  commercial  insurance  carrier  or  a 
nonprofit  carrier  which  provides  hospital  service  benefits  or  medical  or 
surgical  benefits,  or  both,  (2)  with  respect  to  which  Federal  financial 
assistance  has  not  been  provided  under  Title  XIII,  and  (3)  which  on 
July  1,  1978  were  engaged  in  providing  basic  health  services  (as  de- 
fined in  regulations  promulgated  under  section  1122)  to  the  organiza- 
tion's members.  As  a  condition  of  approving  the  entity  as  a  qualified 
health  maintenance  organization,  the  Secretary  may  alter  the  applica- 
tion of  section  1310  (b)  to  the  service  area  of  the  entity. 
The  Secretary  may  require  the  health  benefits  plan  of  each  employer 
subject  to  section  i310(a)  which  has  at  least  25  employees  residing  in 
the  service  area  of  the  entitv  (which  is  the  qualified  health  mainte- 
nance organization)  to  include  in  their  employee's  health  benefits  plan 
at  least  two  qualified  health  maintenance  organizations  which  provide 
service  in  the  same  service  area  in  the  same  manner  when  at  least  two 
such  organizations  are  willing  to  be  included  in  the  employee's  health 
benefits  plan. 
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XIII.  Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  bracket,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman)  : 

Public  Health  Service  Act 
******* 

TITLE  XIII— HEALTH  MAINTENANCE 
ORGANIZATIONS 

requirements  for  health  maintenance  organizations 

Sec.  1301.  (a)  For  purposes  of  this  title,  the  term  "health  mainten- 
ance organization"  means  a  legal  entity  which  (1)  provides  basic  and 
supplemental  health  services  to  its  members  in  the  manner  prescribed 
by  subsection  (b),  and  (2)  is  organized  and  operated  in  the  manner 
prescribed  by  subsection  (c). 

(b)  A  health  maintenance  organization  shall  provide,  without  limi- 
tations as  to  time  or  cost  other  than  those  prescribed  by  or  under  this 
title,  basic  and  supplemental  health  services  to  its  members  in  the  fol- 
lowing manner : 

(1)  Each  member  is  to  be  provided  basic  health  services  for  a 
basic  health  services  payment  which  (A)  is  to  be  paid  on  a  peri- 
odic basis  without  regard  to  the  dates  health  services  (within  the 
basic  health  services)  are  provided ;  (B)  is  fixed  without  regard  to 
the  frequency,  extent,  or  kind  of  health  service  (within  the  basic 
health  services)  actual lv  furnished ;  (C)  except  in  the  case  of  basic 
health  services  provided  a  member  ivho  is  a,  full-time  stvdent  as 
defined  by  the  Secretary)  at  an  accredited,  institution  of  higher 
edwafwn,  is  fixed  under  a  rornrrmnitv  rating  svstem :  and  (D) 
may  be  supplemented  by  additional  nominal  payments  which  may 
be  required  for  the  provision  of  specific  services  (within  the  basic 
health  services),  except  that  such  payments  mav  not  be  required 
where  or  in  such  a  manner  that  they  serve  ( as  determined  under 
regulations  of  the  Secretary)  as  a  barrier  to  the  delivery  of  health 
services.  Such  additional  nominal  pavments  shall  be  fixed  in  ac- 
cordance with  the  regulations  of  the  Secretary.  A  health  mainten- 
ance organization  may  include  a  health  service,  defined  as  a  sup- 
plemental health  service  by  section  1302(2),  in  the  basic  health 
services  provided  its  members  for  a  basic  health  services  pavment 
described  in  the  first  sentence.  In  the  case  of  an  entitv  which  be- 
fore it  became  a  qualified  health  maintenance  organization  (within 
the  meaning  of  section  1310(d)  provided  comprehensive  health 
services  on  a  prepaid  basis,  the  reouirement  of  clause  (0)  shall  not 
apply  to  such  entity  until  the  expiration  of  the  forty-ei.q-ht  month 
period  beginning  with  the  month  following  the  month  in  which 
the  entity  became  such  a  qualified  health  organization.  The  re- 
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quirements  of  this  paragraph  respecting  the  basic  health  services 
payment  shall  not  apply  to  the  provision  of  basic  health  services 
to  a  member  for  an  illness  or  injury  for  which  the  member  is  en- 
titled to  benefits  under  a  workmen's  compensation  law  or  an  in- 
surance policy  but  only  to  the  extent  such  benefits  apply  to  such 
services.  For  the  provision  of  such  services  for  an  illness  or  injury 
for  which  a  member  is  entitled  to  benefits  under  such  a  law,  the 
health  maintenance  organization  may,  if  authorized  by  such  law, 
charge  or  authorize  the  provider  of  such  services  to  charge,  in 
accordance  with  the  charges  allowed  under  such  law,  the  insurance 
carrier,  employer,  or  other  entity  which  under  such  law  is  to  pay 
for  the  provision  of  such  services  or,  to  the  extent  that  such  mem- 
ber has  been  paid  under  such  law  for  such  services,  such  member. 
For  the  provision  of  such  services  for  an  illness  or  injury  for 
which  a  member  is  entitled  to  benefits  under  an  insurance  policy, 
a  health  maintenance  organization  may  charge  or  authorize  the 
provider  of  such  services  to  charge  the  insurance  carrier  under 
such  policy  or  to  the  extent  that  such  member  has  been  paid  under 
such  policy  for  such  services,  such  member. 

(2)  For  such  payment  or  payments  (hereinafter  in  this  title 
referred  to  as  "supplemental  health  services  payments")  as  the 
health  maintenance  organization  may  require  in  addition  to  the 
basic  health  services  payment,  the  organization  may  provide  to 
each  of  its  members  any  of  the  health  services  which  are  included 
in  supplemental  health  services  (as  defined  in  section  1302(2)). 
Supplemental  health  services  payments  which  are  fixed  under  a 
community  rating  system  unless  the  supplemental  health  services 
payment  is  for  a  supplemental  health  service  provided  a  member 
who  is  a  full-time  student  (as  defined  by  the  Secretary)  at  an  ac- 
credited institution  of  higher  education,  except  that,  in  the  case 
of  an  entity  which  before  it  became  a  qualified  health  mainte- 
nance organization  (within  the  meaning  of  section  1310(d) )  pro- 
vided comprehensive  health  services  on  a  prepaid  basis,  the  re- 
quirement of  this  sentence  shall  not  apply  to  such  entity  during 
the  forty-eight  month  period  beginning  with  the  month  following 
the  month  in  which  the  entity  became  such  a  qualified  health 
maintenance  organization. 

(3)  The  services  of  health  professionals  which  are  provided 
as  basic  health  services  shall  be  provided  through  health  profes- 
sionals who  are  members  of  the  staff  on  the  health  maintenance 
organization,  through  a  medical  group  (or  groups),  through  an 
or  individual  practice  association  (or  associations),  through 
health  professionals  who  have  contracted  with  the  health  mainte- 
nance organization  for  the  provision  of  such  services,  or  through 
any  combination  of  such  staff,  medical  group  (or  groups) ,  individ- 
ual practice  association  (or  associations),  or  health  professionals 
under  contract  with  the  organization,  except  that  this  paragraph 
shall  not  apply  in  the  case  [(A)]  health  professionals'  services 
which  the  organization  determines,  in  conformity  with  regulations 
of  the  Secretary,  are  unusual  or  infrequently  used,  or  [(B)]  any 
basic  health  service  provided  a  member  of  the  health  maintenance 
organization  other  than  by  such  a  health  professional  because  it 
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was  medically  necessary  that  the  service  be  provided  to  the  mem- 
ber before  he  could  have  it  provided  by  such  a  health  professional. 
A  health  maintenance  organization  may  also,  during  the  [thirty- 
six]  forty-eight  month  period  beginning  with  the  month  follow- 
ing the  month  in  which  the  organization  becomes  a  qualified  health 
maintenance  organization  (within  the  meaning  of  section  13,10 
(d) ),  provide  basic  and  supplemental  health  services  through  an 
entity  which  but  for  the  requirement  of  section  1302(4)  (C)  (i) 
would  be  a  medical  group  for  purposes  of  this  title.  After  the 
expiration  of  such  period,  the  organization  may  provide  basic  or 
supplemental  health  services  through  such  an  entity  only  if  au- 
thorized by  the  Secretary  in  accordance  with  the  regulations 
which  take  into  consideration  the  unusual  circumstances  of  such 
entity.  [A  health  maintenance  organization  may  not,  in  any  of 
its  fiscal  years,  enter  into  contracts  with  health  professionals  or 
entities  other  then  medical  groups  or  individual  practice  associa- 
tions if  the  amounts  paid  under  such  contracts  for  basic  and  sup- 
plemental health  services  exceed  fifteen  percent  of  the  total 
amount  to  be  paid  in  such  fiscal  year  by  the  health  maintenance 
organization  to  physicians  for  the  provision  of  basic  and  supple- 
mental health  services,  or,  if  the  health  maintenance  organization 
principally  serves  a  rural  area,  thirty  percent  of  such  amount, 
except  that  this  sentence  does  not  apply  to  the  entering  into  of 
contracts  for  the  purchase  of  basic  and  supplemental  health  serv- 
ives  through  an  entity  which  but  for  the  requirements  of  section 
1302(4)  (C)  (i)  would  be  a  medical  group  for  purposes  of  this 
title.]  A  health  maintenance  organization  may  not  enter  into 
contracts  with  physicians  (other  than  physicians  who  are  members 
of  the  staff  of  the  organization)  or  with  entities  other  than  medi- 
cal groups  or  individual  practice  associations  for  the  services  of 
physician?  if  the  amounts  to  he  paid  under  such  contracts  for 
the  provision  of  basic  and  supplemental  health  services — 

(A)  in  the  first  four  fiscal  years  of  the  organization  beginning 
after  the  month  in  which  the  organization  becomes  a  qualified 
health  maintenance  organization  (within  the  meaning  of  section 
1310(d) )  exceed  50  per  centum  of  the  total  amount  to  be  paid  by 
the  organization  in  such  fiscal  year  for  the  provision  of  basic  and 
supplemental  health  services  by  physicians,  and 

(B)  in  the  fifth  and  succeeding  ficsal  years  of  the  organization 
beginning  after  such  month  exceed  (i)  15  per  centum  of  the  total 
amount  to  be  paid  by  the  organization  in  such  fiscal  year  for 
the  provision  of  such  services  by  physicians,  or  (ii)  in  the  case 
of  a  health  maintenance  organization  which  principally  serves  a 
rural  area,  30  per  centum,  of  such  total  amount. 

The  limitations  prescribed  by  the  preceeding  sentence  do  not  apply 
to  contracts  for  the  provision  of  basic  and  supplemental  health  serv- 
ices through  an  entity  which  but  for  the  requirements  of  section  1302 
(/>)  (C)  (i)  would,  be  a  medical  group  for  purposes  of  this  title.  Con- 
tracts between  a  health  maintenance  organization  and  health  profes- 
sionals for  the  provision  of  basic  and  supplemental  health  services 
shall  include  such  provisions  as  the  Secretary  may  require  (including 
provisions  requiring  appropriate  continuing  education).  For  pur- 
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poses  of  this  paragraph,  the  term  "health  professionals"  means  physi- 
cians, dentists,  nurses,  podiatrists,  optometrists,  and  such  other  indi- 
viduals engaged  in  the  delivery  of  health  services  as  the  Secretary  may 
by  regulation  designate. 

(4)  Basic  health  services  (and  only  such  supplemental  health 
services  as  members  have  contracted  for)  shall  within  the  area 
served  by  the  health  maintenance  organization  be  available  and 
accessible  to  each  of  its  members  promptly  as  appropriate  and  in  a 
manner  which  assures  continuity,  and  when  medically  necessary 
be  available  and  accessible  twenty-four  hours  a  day  and  seven 
days  a  week.  A  member  of  a  health  maintenance  organization  shall 
be  reimbursed  by  the  organization  for  his  expenses  in  securing 
basic  or  supplemental  health  services  other  than  through  the 
organization  if  it  was  medically  necessary  that  the  services  be 
provided  before  he  could  secure  them  through  the  organization 
except  that  a  member  shall  not  he  reimbursed  for  any  service  pro- 
vided other  than  through  the  organization  because  the  member 
intentionally  left  the  area  served  by  the  organization  for  the  pur- 
pose of  securing  such  service. 

(5)  To  the  extent  that  a  major  disaster,  war,  riot,  civil  insur- 
rection, or  any  other  event  not  reasonably  within  the  control  of  a 
health  maintenance  organization  (as  determined  under  regula- 
tions of  the  Secretary)  results  in  the  facilities,  personnel,  or  fi- 
nancial resotirces  of  a  health  maintenance  organization  not  being 
available  to  provide  or  arrange  for  the  provision  of  a  basic  or 
supplemental  health  service  in  accordance  with  the  requirements 
of  paragraph  (1)  through  (4)  °f  this  subsection,  such  require- 
ments only  require  the  organization  to  make  a  good-faith  effort  to 
provide  or  arrange  for  the  provision  of  such  service  within  such 
limitation  on  its  facilities,  personnel,  or  resources. 

(c)  Each  health  maintenance  organization  shall — 

(1)  (A)  have  a  fiscally  sound  operation  and  adequate  provi- 
sion against  the  risk  of  insolvency  which  is  satisfactory  to  the 
Secretary,  and  (B)  have  administrative  and  managerial  arrange- 
ments and  capabilities  satisfactory  to  the  Secretary ; 

(2)  assume  full  financial  risk  on  a  prospective  basis  for  the 
provision  of  basic  health  services,  except  that  a  health  mainte- 
nance organization  may  obtain  insurance  or  make  other  arrange- 
ments (A)  for  the  cost  of  providing  to  any  member  basic  health 
services  the  aggregate  value  of  which  exceeds  $5,000  in  any  year, 
(B)  for  the  cost  of  basic  health  services  provided  to  its  members 
other  than  through  the  organization  because  medical  necessity 
required  their  provision  before  they  could  be  secured  through  the 
organization,  and  (C)  for  not  more  than  90  per  centum  of  the 
amount  by  which  its  costs  for  any  of  its  fiscal  years  exceed  115 
per  centum  of  its  income  for  such  fiscal  year ; 

(3)  (J.)  enroll  persons  who  are  broadly  representative  of  the 
various  age,  social,  and  income  groups  within  the  area  it  serves, 
except  that  in  the  case  of  a  health  maintenance  organization 
which  has  a  medically  underserved  population  located  (in  whole 
or  in  part)  in  the  area  it  serves,  not  more  than  75  per  centum 
of  the  members  of  that  organization  may  be  enrolled  from  the 
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medically  underserved  population  unless  the  area  in  which  such 
population  resides  is  also  a  rural  area  (as  designated  by  the 
Secretary),  and  (B)  carry  out  enrollment  of  members  who  are 
entitled  to  medical  assistance  under  a  State  plan  approved  under 
title  XIX  of  the  Social  Security  Act  in  accordance  with  proce- 
dures approved  under  regulations  promulgated  by  the  Secretary; 

(4)  have  an  open  enrollment  period  in  accordance  with  the 
provisions  of  subsection  (d)  ; 

(5)  not  expel  or  refuse  to  re-enroll  any  member  because  of  his 
health  status  or  his  requirements  for  health  services; 

(6)  (6)  (A)  in  the  case  of  a  private  health  maintenance  orga- 
nization, be  organized  in  such  a  manner  that  assures  that  [(A)] 
(i)  at  least  one-third  of  the  membership  of  the  policymaking 
body  of  the  health  maintenance  organization  will  be  members  of 
the  organization,  and  [(B)] (ii)  there  will  be  equitable  repre- 
sentation on  such  body  of  members  from  medically  underserved 
populations  served  by  the  organization,  and  (B)  in  the  case  of 
a  public  health  maintenance  organization,  have  an  advisory  board 
to  the  policymaking  body  of  the  public  entity  which  operates  the 
organization  which  board  meets  the  requirements  of  clause  (A) 
of  this  paragraph  and  to  ivhich  may  be  delegated  policymaking 
authority  for  the  organization; 

(7)  be  organized  in  such  a  manner  that  provides  meaningful 
procedures  for  hearing  and  resolving  grievances  between  the 
health  maintenance  organization  (including  the  medical  group 
or  groups  and  other  health  delivery  entities  providing  health 
services  for  the  organization)  and  the  members  of  the  organi- 
zation ; 

(8)  have  organizational  arrangements,  established  in  accord- 
ance with  regulations  of  the  Secretary,  for  an  ongoing  quality 
assurance  program  for  its  health  services  which  program  (A) 
stresses  health  outcomes,  and  (B)  provides  review  by  physicians 
and  other  health  professionals  of  the  process  followed  in  the 
provision  of  health  services ; 

(9)  provide  medical  social  services  for  its  members  and  en- 
courage and  actively  provide  for  its  members  health  education 
services,  education  in  the  appropriate  use  of  health  services,  and 
education  in  the  contribution  each  member  can  make  to  the  main- 
tenance of  his  own  health ; 

(10)  provide,  or  make  arrangements  for,  continuing  education 
for  its  health  professional  staff ;  and 

(11)  provide,  in  accordance  with  regulations  of  the  Secretary 
(including  safeguards  concerning  the  confidentiality  of  the 
doctor-patient  relationship),  an  effective  procedure  for  develop- 
ing, compiling,  evaluating,  and  reporting  to  the  Secretary,  sta- 
tistics and  other  information  (which  the  Secretary  shall  publish 
and  disseminate  on  an  annual  basis  and  which  the  health  main- 
tenance organization  shall  disclose,  in  a  manner  acceptable  to 
the  Secretary,  to  its  members  and  the  general  public)  relating 
to  (A)  the  cost  of  its  operations,  (B)  the  patterns  of  utilization 
of  its  services.  (0)  the  availability,  accessibility,  and  accept- 
ability of  its  services,  (D)  to  the  extent  practicable,  developments 


82 


in  the  health  status  of  its  members,  and  (E)  such  other  matters 
as  the  Secretary  may  require. 
(d)(1)(A)  A  health  maintenance  organization  which — 

(i)  has  for  at  least  5  years  provided  comprehensive  health 
services  on  a  prepaid  basis,  or 

(ii)  has  an  enrollment  of  at  least  50,000  members, 

shall  have  at  least  once  during  each  fiscal  year  next  following  a  fiscal 
year  in  which  it  did  not  have  a  financial  deficit  an  open  enrollment 
period  (determined  under  subparagraph  (B))  during  which  it  shall 
accept  individuals  for  membership  in  the  order  in  which  they  apply 
for  enrollment  and,  except  as  provided  in  paragraph  (2),  without 
regard  to  preexisting  illness,  medical  condition,  or  degree  of  disability. 

(B)  An  open  enrollment  period  for  a  health  maintenance  organi- 
zation shall  be  the  lesser  of — 

(i)  30  days,  or 

(ii)  the  number  of  days  in  which  the  organization  enrolls  a 
number  of  individuals  at  least  equal  to  3  percent  of  its  total  net 
increase  in  enrollment  (if  any)  in  the  fiscal  year  preceding  the 
fiscal  year  in  which  such  period  is  held. 

For  the  purpose  of  determining  the  total  net  increase  in  enrollment 
in  a  health  maintenance  organization,  there  shall  not  be  included  any 
individual  who  is  enrolled  in  the  organization  through  a  group  which 
had  a  contract  for  health  care  services  with  the  health  (maintenance 
organization  at  the  time  that  such  health  maintenance  organization 
was  determined  to  be  a  qualified  health  maintenance  organization 
under  section  1310. 

(2)  Notwithstanding  the  requirements  of  paragraph  (1)  a  health 
maintenance  organization  shall  not  be  required  to  enroll  individuals 
who  are  confined  to  an  institution  because  of  chronic  illness,  perma- 
nent injury,  or  other  infirmity  which  would  cause  economic  impair- 
ment to  the  health  maintenance  organization  if  such  individual  were 
enrolled. 

(3)  A  health  maintenance  organization  may  not  be  required  to 
make  the  effective  date  of  benefits  for  individuals  enrolled  under  this 
subsection  less  than  90  days  after  the  date  of  enrollment. 

(4)  The  Secretary  may  waive  the  requirements  of  this  subsection 
for  a  health  maintenance  organization  which  demonstrates  that  com- 
pliance with  the  provisions  of  this  subsection  would  jeopardize  its 
economic  viability  in  its  service  area. 

DEFINITIONS 

Sec.  1302.  For  purposes  of  this  title : 

( 1 )  The  term  "basic  health  services"  means — 

(A)  physician  services  (including  consultant  and  referral  serv- 
ices by  a  physician)  ; 

(B )  inpatient  and  outpatient  hospital  services ; 

( C )  medically  necessary  emergency  health  services ; 

(D)  short-term  (not  to  exceed  twenty  visits),  outpatient  eval- 
uative and  crisis  intervention  mental  health  services; 

(E)  medical  treatment  and  referral  services  (including  refer- 
ral services  to  appropriate  ancillary  services)  for  the  abns  of  or 
addiction  to  alcohol  and  drugs ; 
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(F)  diagnostic  laboratory  and  diagnostic  and  therapeutic 
radiologic  services ; 

(G)  home  health  services :  and 

(H)  preventive  health  services  (including  (i)  immunizations, 
(ii)  well-child  care  from  birth,  (iii)  periodic  health  evaluations 
for  adults,  (iv)  voluntary  family  planning  services,  (v)  infer- 
tility services,  and  (vi)  children's  eye  and  ear  examinations  con- 
ducted to  determine  the  need  for  vision  and  hearing  correction). 

\_Sueh  term  does  not  include  a  health  service  which  the  Secretary, 
upon  application  of  a  health  maintenance  organization,  determines  is 
unusual  and  infrequently  provided  and  not  necessar-y  for  the  protection 
of  individual  health.  The  Secretary  shall  publish  in  the  Federal  Regis- 
ter eaeh  determination  made  my  him  under  the  preceding  sentence. 
If  a  service  of  a  physician  described  in  the  preceeding  sentence  may 
also  be  provided  under  applicable  State  law  by  a  dentist,  optometrist, 
podiatrist,  or  other  health  care  personnel  a  heatlh  maintenance  orga- 
nization may  provide  such  service  through  a  dentist,  optometrist, 
podiatrist,  or  other  health  care  personnel  (as  the  case  may  be)  licensed 
to  provide  such  service.  For  purposes  of  this  paragraph,  the  term  ;,home 
health  sendees"  means  health  services  provided  at  a  member's  home 
by  health  care  personnel .  as  prescribed  or  directed  by  the  responsible 
physician  or  other  authority  designated  by  the  health  maintenance 
organization.  A  health  maintenance  organization  is  authorized,  in 
connection  with  the  prescription  of  drugs,  to  maintain,  review,  and 
evaluate  fin  accordance  with  regulations  of  the  Secretary)  a  drug  use 
profile  of  its  members  receiving  such  service,  evaluate  patterns  of 
drug  utilization  to  assure  optimum  drug  therapy,  and  provide  for 
instruction  of  its  members  and  of  health  professionals  in  the  use  of 
prescription  and  non-prescription  drugs. 

(2)  The  term  "supplemental  health  services''  means — 

(A)  services  of  facilities  for  intermediate  and  long-term  care: 

(B)  vision  care  not  included  as  a  basic  health  service: 

(C)  dental  services  not  included  as  a  basic  health  service: 

(D)  mental  health  sendees  not  included  as  a  basic  health  serv- 
ice under  paragraph  (1)  (D)  ; 

(E)  long-term  physical  medicine  and  rehabilitative  services 
(including  physical  therapy)  : 

(F)  the  provision  of  prescription  drugs  prescribed  in  the  course 
of  the  provision  by  the  health  maintenance  organization  of  a  basic 
health  service  or  a  service  described  in  the  preceding  subpara- 
graphs of  this  paragraph  :  and 

(G)  other  health  services  which  are  not  included  as  basic 
health  services  and  which  have  been  approved  by  the  Secretary 
for  delivery  as  supplemental  health  services. 

If  a  service  of  a  physician  described  in  the  preceding  sentence  may 
also  be  provided  under  applicable  State  law  by  a  dentist,  optometrist, 
podiatrist,  or  other  health  care  personnel,  a  health  maintenance  or- 
ganization may  provide  such  service  through  an  optometrist.  dent;st. 
podiatrist,  or  other  health  care  personnel  (as  the  case  may  be)  li- 
censed to  provide  such  service.  A  health  maintenance  organization  is 
authorized,  in  connection  with  the  prescription  or  provision  of  pre- 
scription drugs,  to  maintain,  review,  and  evaluate  (in  accordance  with 
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regulations  of  the  Secretary)  a  drug  use  profile  of  its  members  receiv- 
ing such  services,  evaluate  patterns  of  drug  utilization  to  assure  op- 
timum drug  therapy,  and  provide  for  instruction  of  its  members  and 
of  health  professionals  in  the  use  of  prescription  and  non-prescription 
drugs. 

(3)  The  term  "member"  when  used  in  connection  with  a  health 
maintenance  organization  means  an  individual  who  has  entered  into  a 
contractual  agreement,  or  on  whose  behalf  a  contractual  arrangement 
has  been  entered  into,  with  the  organization  under  which  the  organiza- 
tion assumes  the  responsibility  for  the  provision  to  such  individual  of 
basic  health  services  and  of  such  supplemental  health  services  as  may 
be  contracted  for. 

(4)  The  term  "medical  group"  means  a  partnership,  association,  or 
other  group — 

(A)  which  is  composed  of  health  professionals  licensed  to  prac- 
tice medicine  or  osteopathy  and  of  such  other  licensed  health  pro- 
fessionals (including  dentists,  optometrists,  and  podiatrists)  as 
are  necessary  for  the  provision  of  health  services  for  which  the 
group  is  responsible ; 

( B )  a  majority  of  the  members  of  which  are  licensed  to  practice 
medicine  or  osteopathy ;  and 

(C)  the  members  of  which  (i^  as  t^eir  Drir»cioal  professional 
activity  engage  in  the  coordinated  practice  of  their  profession  and 
as  a  group  responsibility  have  substantial  responsibility  for  the 
delivery  of  health  services  to  members  of  a  health  maintenance 
organization;  (ii)  pool  their  income  from  practice  as  members  of 
the  group  and  distribute  it  among  themselves  according  to  a  pre- 
arranged salarv  or  drawing  account  or  other  similar  plan  un- 
related to  the  provision  of  specific  health  services;  (iii)  share 
medical  and  other  records  and  substantial  portions  of  major 
equipment  and  of  professional,  technical,  and  administrative 
staff ;  (iv)  arrange  for  and  encourage  continuing  education  in  the 
field  of  clinical  medicine  and  related  areas  for  the  members  of  the 
group;  and  (v)  establish  an  arrangement  whereby  a  member's 
enrollment  status  is  not  known  to  the  health  professional  who 
provides  health  services  to  the  member. 

(5)  The  term  "individual  practice  association"  means  a  partner- 
ship, corporation,  association,  or  other  legal  entity  which  has  entered 
into  a  services  arrangement  (or  arrangements)  with  persons  who  are 
licensed  to  practice  medicine,  osteopathy,  dentistry,  podiatry,  optom- 
etry, or  other  health  profession  in  a  State  and  a  majority  of  whom 
are  licensed  to  practice  medicine  or  osteopathy.  Such  an  arrangement 
shall  provide — 

(A)  that  such  persons  shall  provide  their  professional  services 
in  accordance  with  a  compensation  arrangement  established  by 
the  entity ;  and 

(B)  to  the  extent  feasible  (i)  for  the  sharing  by  such  persons 
of  medical  and  other  records,  equipment,  and  professional,  tech- 
nical, and  administrative  staff,  and  (ii)  for  the  arrangement  and 
encouragement  of  the  continuing  education  of  such  persons  in  the 
field  of  clinical  medicine  and  related  areas. 

(6)  The  term  "health  systems  agency"  mwms  an  entity  which  is 
designated  in  accordance  with  section  1515  of  this  Act. 
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(7)  The  term  "medically  underserved  population"  means  the  popu- 
lation of  an  urban  or  rural  area  designated  by  the  Secretary  as  an  area 
with  a  shortage  of  personal  health  services  or  a  population  group  desig- 
nated by  the  Secretary  as  having  a  shortage  of  such  services.  Such  a 
designation  may  be  made  by  the  Secretary  only  after  consideration  of 
the  comments  (if  any)  of  (A)  each  State  health  planning  and  develop- 
ment agency  which  covers  (in  whole  or  in  part)  such  urban  or  rural 
area  or  the  area  in  which  such  population  group  resides,  and  (B)  each 
health  systems  agency  designated  for  a  health  service  area  which  covers 
(in  whole  or  in  part)  such  urban  or  rural  area  or  the  area  in  which  such 
population  group  resides. 

(8)  The  term  "community  rating  system"  means  a  system  of  fixing 
rates  of  payments  for  health  services.  Under  such  a  system  rates  of  pay- 
ments may  be  determined  on  a  per-person  or  per- family  basis  and  may 
vary  with  the  number  of  persons  in  a  family,  but  except  as  otherwise 
authorized  in  the  next  sentence,  such  rates  must  be  equivalent  for  all 
individuals  and  for  all  families  of  similar  composition.  The  following 
differentials  in  rates  of  payments  may  be  established  under  such 
system : 

(A)  Xominal  differentials  in  such  rates  may  be  established  to 
reflect  differences  in  marketing  costs  and  the  different  administra- 
tive costs  of  collecting  payments  from  the  following  categories  of 
members : 

(i)  Individual  members  (including  their  families). 

(ii)  Small  groups  of  members  (as  determined  under  regula- 
tions of  the  Secretary). 

(iii)  Large  groups  of  members  (as  determined  under  regu- 
lations of  the  Secretary) . 

(B)  Xominal  differentials  in  such  rates  may  be  established  to 
reflect  the  composition  of  the  rates  of  payment  in  a  systematic 
manner  to  accommodate  group  purchasing  practices  of  the  various 
employers. 

(C)  Differentials  in  such  rates  may  be  established  for  members 
enrolled  in  a  health  maintenance  organization  pursuant  to  a  con- 
tract with  a  governmental  authority  under  section  1079  or  1086 
of  title  10.  United  States  Code,  or  under  any  other  governmental 
program  (other  than  the  health  benefits  program  authorized  by 
chapter  89  of  title  5,  United  States  Code)  or  an  v  health  benefits 
program  for  employees  of  States,  political  subdivision  of  States, 
and  other  public  entities. 

(9)  The  term  "non-metropolitan  area"  means  an  area  no  part  of 
which  is  within  an  area  designated  as  a  standard  metropolitan  statisti- 
cal area  by  the  Office  of  Management  and  Budget  and  which  does  not 
contain  a  city  whose  population  exceeds  fifty  thousand  individuals. 

GRANTS,  CONTRACTS,  AND  LOAN  GUARANTEES  FOR  PLANNING  AND  FOR 
INITIAL  DEVELOPMENT  COSTS 

Sec.  1304.  (a)  The  Secretary  may— 

(1)  make  grants  to  and  enter  into  contracts  with  public  or  non- 
profit private  entities  for  planning  projects  for  the  establishment 
of  health  maintenance  organizations  or  for  the  significant  expan- 
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sion  of  the  membership  of,  or  areas  served  by,  health  maintenance 
organizations ;  and 

(2)  guarantee  to  non-Federal  lenders  payment  of  the  principal 
of  and  the  interest  on  loans  made  to — 

(A)  nonprofit  private  entities  for  planning  projects  for  the 
establishment  or  expansion  of  health  maintenance  organiza- 
tions, or 

(B)  other  private  entities  for  such  projects  for  health 
maintenance  organizations  which  will  serve  medically  under- 
served  populations. 

Planning  projects  assisted  under  this  subsection  shall  include  develop- 
ment of  plans  for  the  marketing  of  the  services  of  the  health  mainte- 
nance organization. 

(b)  (1)  The  Secretary  may — 

(A)  make  grants  to  and  enter  into  contracts  with  public  or  non- 
profit private  entities  for  projects  for  the  initial  development  of 
health  maintenance  organizations ;  and 

(B)  guarantee  to  non-Federal  lenders  payment  of  the  principal 
of  and  the  interest  on  loans  made  to — 

(i)  nonprofit  private  entities  for  projects  for  the  initial 
development  of  health  maintenance  organizations,  or 

(ii)  other  private  entities  for  such  projects  for  health  main- 
tenance organizations  which  will  serve  medically  underserved 
populations. 

(2)  For  purposes  of  this  section,  the  term  "initial  development" 
when  used  to  describe  a  project  for  which  assistance  is  authorized  by 
this  subsection  [includes]  means  the  establishment  of  a  health  mainte- 
nance organization  or  the  significant  expansion  of  the  membership  of, 
or  the  area  served  by,  a  health  maintenance  organization.  Funds  under 
grants  and  contracts  under  this  subsection  and  under  loans  guaranteed 
under  this  subsection  may  only  be  utilized  for  such  purposes  as  the 
Secretary  may  prescribe  in  regulations.  Such  purposes  may  include 
(A)  the  implementation  of  an  enrollment  campaign  for  such  an  orga- 
nization. (B)  the  detailed  design  of  and  arrangements  for  the  health 
services  to  be  provided  by  such  an  organization,  (C)  the  development 
of  administrative  and  internal  organizational  arrangements,  including 
fiscal  control  and  fund  accounting  procedures,  and  the  development  of 
a  capital  financing  program.  (D)  the  recruitment  of  personnel  who 
will  engage  in  practice  principally  for  the  health  maintenance  orga- 
nization and  the  conduct  of  training  activities  for  such  personnel,  and 
(E)  the  payment  of  architects'  and  engineers'  fees. 

(3)  A  grant  or  contract  under  this  subsection  may  only  be  made  or 
entered  into  for  initial  development  costs  [in  the  one-year  period  be- 
ginning on]  incurred  in  a  period  not  to  exceed  three  years  from  the 
first  day  of  the  first  month  in  which  such  grant  or  contract  is  made  or 
entered  into.  [The  number  of  grants  made  for  any  initial  development 
project  under  this  subsection  when  added  to  the  number  of  contracts 
entered  into  for  such  project  under  this  subsection  may  not  exceed 
three.]  A  loan  guarantee  under  this  subsection  may  only  be  made  for 
a  loan  (or  loans)  for  such  costs  incurred  in  a  period  not  to  exceed  three 
years. 

(c)  (1)  An  application  for  a  grant,  contract,  or  loan  guarantee  under 
subsection  (a)  for  a  planning  project  shall  contain  assurances  satis- 
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factory  to  the  Secretary  that  in  carrying  out  the  planning  project  for 
which  the  grant,  contract,  or  loan  guarantee  is  sought,  the  applicant 
will  (A)  cooperate  with  each  health  systems  agency  designated  for  a 
health  service  area  which  covers  (in  whole  or  in  part)  the  area  pro- 
posed to  be  served  by  the  health  maintenance  organization  for  which 
the_  planning  project  will  be  conducted,  and  (B)  notify  the  medical 
society  serving  such  area  of  the  planning  project. 

(2)  If  the  Secretary  makes  a  grant  or  loan  guarantee  or  enters  into 
a  contract  under  subsection  (a)  for  a  planning  project  for  a  health 
maintenance  organization,  he  may,  within  the  period  in  which  the 
planning  project  must  be  completed,  make  a  grant  or  loan  guarantee  or 
enter  into  a  contract  under  subsection  (b)  for  the  initial  development 
of  that  health  maintenance  organization ;  but  no  grant  or  loan  guaran- 
tee may  be  made  or  contract  entered  into  under  subsection  (b)  for 
initial  development  of  a  health  maintenance  organization  unless  the 
Secretary  determines  that  (A)  sufficient  planning  for  its  establishment 
or  expansion  (as  the  case  may  be)  has  been  conducted  by  the  applicant 
for  the  grant,  contract,  or  loan  guarantee,  and  (B)  the  feasibility  of 
establishing  and  operating,  or  of  expanding,  the  health  maintenance 
organization  has  been  established  by  the  applicant. 

(d)  In  considering  applications  for  grants  and  contracts  under  this 
section,  the  Secretary  shall  give  priority  to  an  application  which  con- 
tains or  is  supported  by  assurances  satisfactory  to  the  Secretary  that 
at  the  time  the  health  maintenance  organization  for  which  such  appli- 
cation is  submitted  first  becomes  operational  not  less  than  30  per 
centum  of  its  members  will  be  members  of  a  medically  underserved 
population.  In  considering  applications  for  loan  guarantees  under  this 
section,  the  Secretary  shall  give  special  consideration  to  applications 
for  projects  for  health  maintenance  organizations  which  will  serve 
medically  underserved  populations. 

(e)  (1)  Except  as  provided  in  paragraph  (2),  the  following  limita- 
tions apply  with  respect  to  grants,  loan  guarantees,  and  contracts  made 
under  subsection  (a)  of  this  section : 

(A)  If  a  planning  project  has  been  assisted  with  grant,  loan 
guarantee,  or  contract  under  subsection  (a) ,  the  Secretary  may  not 
make  any  other  planning  grant  or  loan  guarantee  or  enter  into 
any  other  planning  contract  for  such  project  under  this  section. 

(B)  Any  project  for  which  a  grant  or  loan  guarantee  is  made 
or  contract  entered  into  must  be  completed  within  twelve  months 
from  the  date  the  grant  or  loan  guarantee  is  made  or  contract  en- 
tered into. 

(2)  The  Secretary  may  not  make  more  than  one  additional  grant  or 
loan  guarantee  or  enter  into  not  more  than  one  additional  contract  for 
a  planning  project  for  which  a  grant  or  loan  guarantee  has  previously 
been  made  or  a  contract  previously  entered  into,  and  he  may  permit 
additional  time  (up  to  twelve  months)  for  completion  of  the  project 
if  he  determines  that  the  additional  grant,  loan  guarantee,  or  contract 
(as  the  case  may  be) ,  or  additional  time,  or  both,  is  needed  to  ade- 
quatelv  complete  the  project. 

(f )  (1)  The  amount  to  be  paid  by  the  United  States  under  a  grant 
made,  or  contract  entered  into,  under  subsection  (a)  for  a  planning 
project,  and  (except  as  provided  in  paragraph  (3)  of  this  subsection) 
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the  amount  of  principal  of  a  loan  for  a  planning  project  which  may- 
be guaranteed  under  such  subsection,  shall  be  determined  by  the  Sec- 
retary, except  that  (A)  the  amount  to  be  paid  by  the  United  States  un- 
der any  single  grant  or  contract,  and  the  amount  of  principal  of  any 
single  loan  guaranteed  under  such  subsection,  may  not  exceed  $200,000, 
and  (B)  the  aggregate  of  the  amounts  to  be  paid  for  any  project  by 
the  United  States  under  grants  or  contracts,  or  both,  under  such  sub- 
section, and  the  aggregate  amount  of  principal  of  loans  guaranteed 
under  such  subsection  for  any  project,  may  not  exceed  the  greater  of 
(i)  90  per  centum  of  the  cost  of  such  project  (as  determined  under 
regulations  of  the  Secretary),  or  (ii)  in  the  case  of  a  project  for  a 
health  maintenance  organization  which  will  serve  a  medically  under- 
served  population,  such  greater  percentage  (up  to  100  per  centum)  of 
such  cost  as  the  Secretary  may  prescribe  if  he  determines  that  the  ceil- 
ing on  the  grants,  contracts,  and  loan  guarantees  (or  any  combination 
thereof)  for  such  project  should  be  determined  by  such  greater  per- 
centage. 

(2)  The  amount  to  be  paid  by  the  United  States  under  a  grant  made, 
or  contract  entered  into,  under  subsection  (b)  for  an  initial  develop- 
ment project,  and  (except  as  provided  in  paragraph  (3)  of  this  sub- 
section) the  amount  of  principal  of  a  loan  for  an  initial  development 
project  which  may  be  guaranteed  under  such  subsection,  shall  be  de- 
termined by  the  Secretary ;  except  that  the  amounts  to  be  paid  by  the 
United  States  for  any  initial  development  project  under  grants  or 
contracts,  or  both,  under  such  subsection,  and  the  aggregate  amount 
of  principal  of  loans  guaranteed  under  such  subsection  for  any  proj- 
ect, may  not  exceed  the  lesser  of — 

[(A)  $1,000,000,  or,  in  the  case  of  a  project  for  a  health  main- 
tenance organization  which  will  provide  services  to  an  additional 
service  area  (as  defined  by  the  Secretary)  or  which  will  provide 
services  in  one  or  more  areas  which  are  not  contiguous,  $1,600,000, 
or] 

(A)  $1,000,000  in  the  case  of  a  project  for  the  establishment  of 
a  health  maintenance  organization  or  $600,000  in  the  case  of  a  proj- 
ect for  the  significant  expansion  of  the  membership  of  or  areas 
served  by  a  health  maintenance  organization,  or 

(B)  an  amount  equal  to  the  greater  of  (i)  90  per  centum  of  the 
cost  of  such  project  (as  determined  under  regulations  of  the  Sec- 
retary), or  (ii)  in  the  case  of  a  project  for  a  health  maintenance 
organization  which  will  serve  a  medically  underserved  population, 
such  greater  percentage  (up  to  100  per  centum)  of  such  cost  as 
the  Secretary  may  prescribe  if  he  determines  that  the  ceiling  on 
the  grants,  contracts,  and  loan  guarantees  (or  any  combination 
thereof)  for  such  project  should  be  determined  by  such  greater 
percentage. 

(3)  The  cumulative  total  of  the  principal  of  the  loans  outstanding 
at  any  time  with  respect  to  which  guarantees  have  been  issued  under 
this  section  may  not  exceed  such  limitations  as  may  be  specified  in 
appropriation  Acts. 

(g)  Payments  under  grants  under  this  section  may  be  made  in  ad- 
vance or  by  way  of  reimbursement  and  at  such  intervals  and  on  such 
conditions  as  the  Secretary  finds  necessary. 
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(h)  Contracts  may  be  entered  into  under  this  section  without  regard 
to  sections  3648  and  3709  of  the  Revised  Statutes  (31  U.S.C.  529:  41 
U.S.C.  5). 

(i)  Payments  under  grants  and  contracts  under  this  section  shall  be 
made  from  appropriations  under  section  1309  (a) . 

(j)  Loan  guarantees  under  subsection  (a)  (2)  for  planning  projects 
[may  be  made  through  September  30,  1978 ;]  and  loan  guarantees  un- 
der subsection  (b)(1)(B)  for  initial  development  projects  may  be 
made  through  the  fiscal  year  ending  September  30,  [1979]  1981. 

(k)  (1)  Of  the  sums  appropriated  for  any  fiscal  year  under  section 
1309(a)  for  grants  and  contracts  under  subsection  (a)  of  this  section, 
not  less  than  20  per  centum  shall  be  set  aside  and  obligated  in  such 
fiscal  year  for  projects  (A)  to  plan  the  establishment  or  expansion  of 
health  maintenance  organizations  which  the  Secretary  determines  may 
reasonably  be  expected  to  have  after  their  establishment  or  expansion 
not  less  than  66  per  centum  of  their  membership  drawn  from  residents 
of  non-metropolitan  areas,  and  (B)  the  applications  for  which  meet 
the  requirements  of  this  title  for  approval.  Sums  set  aside  in  any  fiscal 
year  for  projects  described  in  the  preceding  sentence  but  not  obligated 
in  such  fiscal  year  for  grants  and  contracts  under  subsection  (a)  of 
this  section  because  of  a  lack  of  applicants  for  projects  meeting  the 
requirements  of  such  sentence  shall  remain  available  for  obligation 
under  such  subsection  in  the  succeeding  fiscal  year  for  any  project, 
with  priority  being  given  to  projects  described  in  clause  (A)  of  such 
sentence. 

(2)  Of  the  sums  appropriated  for  any  fiscal  year  under  section  1309 
(a)  for  grants  and  contracts  under  subsection  (b)  of  this  section,  not 
less  than  20  per  centum  shall  be  set  aside  and  obligated  in  such  fiscal 
year  for  projects  (A)  for  the  initial  development  of  health  mainte- 
nance organizations  which  the  Secretary  determines  may  reasonably 
be  expected  to  have  after  their  initial  development  not  less  than  66  per 
centum  of  their  membership  drawn  from  residents  of  non-metropolitan 
areas,  and  (B)  the  applications  for  which  meet  the  requirements  of 
this  title  for  approval.  Sums  set  aside  in  any  fiscal  year  for  projects 
described  in  the  preceding  sentence  but  not  obligated  in  such  fiscal 
year  for  grants  and  contracts  under  subsection  (b)  of  this  section  be- 
cause of  a  lack  of  applicants  for  projects  meeting  the  requirements 
of  such' sentence  shall  remain  available  for  obligation  under  such  sub- 
section in  the  succeeding  fiscal  year  for  any  project,  with  priority  being 
given  to  projets  described  in  clause  (A)  of  such  sentence. 

LOANS  AND  LOAN  GUARANTEES  FOR  INITIAL,  [OPERATION  COSTS]  COSTS  OF 

OPERATION 

Sec.  1305.  (a)  The  Secretary  may — 

(1)  make  loans  to  public  or  nonprofit  private  health  mainte- 
nance organizations  to  assist  them  in  meeting  the  amount  by  which 
their  [operating  costs]  costs  of  operation  during  a  period  not  to 
exceed  the  first  sixty  months  of  their  operation  exceed  their  rev- 
enues in  that  period ; 

(2)  make  loans  to  public  or  nonprofit  private  health  mainte- 
nance organizations  to  assist  them  in  meeting  the  amount  by  which 
their  [operating  costs]  costs  of  operation,  which  the  Secretary 
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determines  are  attributable  to  significant  expansion  in  their  mem- 
bership or  area  served  and  which  are  incurred  during  a  period  not 
to  exceed  the  first  sixty  months  of  their  operation  after  such  ex- 
pansion, exceed  their  revenues  in  that  period  which  the  Secre- 
tary determines  are  attributable  to  such  expansion ;  and 

(3)  guarantee  to  non-Federal  lenders  payment  of  the  principal 
of  and  the  interest  on  loans  made  to — 

(A)  nonprofit  private  health  maintenance  organizations 
for  the  amounts  referred  to  in  paragraph  (1)  or  (2),  or 

(B)  other  private  health  maintenance  organizations  for 
such  amounts  but  only  if  the  health  maintenance  organiza- 
tion will  serve  a  medically  underserved  population. 

No  loan  or  loan  guarantee  may  be  made  under  this  subsection  for  the 
[operating  costs]  costs  of  operation  of  a  health  maintenance  organiza- 
tion unless  the  Secretary  determines  that  the  organization  has  made 
all  reasonable  attempts  to  meet  such  costs. 

(b)  (1)  Except  as  provided  in  paragraph  (2) ,  the  aggregate  amount 
of  principal  of  loans  made  or  guaranteed,  or  both,  under  this  section 
for  a  health  maintenance  organization  may  not  exceed  [$2,500,000] 
$4.fi00fl00.  In  any  [fiscal  year]  twelve-month  period  the  amount  dis- 
bursed to  a  health  maintenance  organization  under  this  section  (ei- 
ther directly  by  the  Secretary  or  by  an  escrow  agent  under  the  terms 
of  an  escrow  agreement  or  by  a  lender  under  a  loan  guaranteed  under 
this  section)  may  not  exceed  [$1,000,000]  $2,000,000. 

(2)  The  cumulative  total  of  the  principal  of  the  loans  outstanding 
at  any  time  which  have  been  directly  made  or  with  respect  to  which 
guarantees  have  been  issued  under  subsection  (a)  may  not  exceed  such 
limitations  as  may  be  specified  in  appropriation  Acts. 

(c)  Loans  under  this  section  shall  be  made  from  the  fund  established 
under  section  1308  (e) . 

(d)  No  loan  may  be  made  or  guaranteed  under  this  section  after 
September  30,  [1980]7,9£7. 

(e)  Of  the  sums  used  for  loans  under  this  section  in  any  fiscal  year 
from  the  loan  fund  established  under  section  1308  (e) ,  not  less  than  20 
per  centum  shall  be  used  for  loans  for  projects  (1)  for  the  initial 
operation  of  health  maintenance  organizations  which  the  Secretary 
determines  have  not  less  than  66  per  centum  of  their  membership  drawn 
from  residents  of  nonmetropolitan  areas,  and  (2)  the  applications  for 
which  meet  the  requirements  of  this  title  for  approval. 

(f)  In  considering  applications  for  loan  guarantees  under  this 
section,  the  Secretary  shall  give  special  consideration  to  applications 
for  health  maintenance  organizations  which  will  serve  medically 
underserved  populations. 

LOANS  AND  LOAN  GUARANTEES  FOR  ACQUISITION  AND  CONSTRUCTION  OF 
AMBULATORY  HEALTH  CARE  FACILITIES 

Sec.  1305 A.  (a)  The  Secretary  may — 

(1)  make  loans,  from  the  fund  established  under  section 
1308(e),  to  public  and  nonprofit  private  health  maintenance  or- 
ganizations for  projects  for  the  acquisition  or  construction  of  am- 
bulatory health  care  facilities  and  for  the  acquisition  of  equip- 
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merit  for  facilities  acquired  or  constructed  under  a  loan  made 
under  this  paragraph ;  and 
(2)  guarantee  to — 

(A)  non-Federal  lenders  for  their  loans  to  nonprofit  health 
maintenance  organizations  for  projects  described  in  para- 
graph (1)  and  to  private  health  maintenance  organizations 
for  such  projects  vMch  will  serve  medically  undeserved  popu- 
lations, and 

(B)  the  Federal  Financing  Bank  for  its  loans  to  nonprofit 
private  health  maintenance  organizations  for  projects  de- 
scribed in  paragraph  (1)  and  to  private  health  maintenance 
organizations  for  such  projects  which  will  serve  medically  un- 
deserved populations, 

the  payment  of  principal  and  interest  on  such  loans. 

(b)  (1)  Excevt  as  provided  in  paragraph  (2) ,  the  aggregate  amount 
of  principal  of  loans  made  or  guaranteed,  or  both,  under  subsection  (a) 
for  a  health  maintenance  organization  may  not  exceed  $2,500,000. 

(2)  The  cumulative  total  of  the  principal  of  the  loans  outstanding 
at  any  time  which  have  been  directly  made  or  with  respect  to  which 
guarantees  have  been  issued  under  subsection  (a)  may  not  exceed  such 
limitations  as  may  be  specified  in  appropriation  Acts. 

(3)  Tlie  authority  of  the  Secretary  to  make  loans  under  subsection 
(a)  shall  be  effective  for  any  fiscal  year  only  to  such  extent  or  in  such 
amounts  as  are  provided  in  advance  in  appropriation  Acts. 

(c)  For  purposes  of  this  section — 

(1)  the  term  "ambulatory  health  care  facility"  means  a  health 
care  facility  for  the  provision  of  diagnostic,  treatment,  and  pre- 
vention services  to  ambulatory  patients;  and 

(2)  the  term  "construction"  means  the  (A)  construction  of  new 
facilities,  (B)  alteration,  expansion,  remodeling,  replacement,  and 
renovation  of  existing  facilities,  (C)  cost  of  off  site  improvements 
in  connection  with  an  activity  described  in  clause  (A)  or  (B),  and 
(D)  cost  of  the  acquisition  of  land,  in  connection  with  an  activity 
described  in  clause  (A),  (B),or  (C). 

APPLICATION  REQUIREMENTS 

Sec.  1306.  (a)  No  grant,  contract,  loan,  or  loan  guarantee  may  be 
made  under  this  title  unless  an  application  therefor  has  been  sub- 
mitted to  and  approved  by  the  Secretary. 

(b)  The  Secretary  may  not  approve  an  application  for  a  grant,  con- 
tract, loan,  or  loan  guarantee  under  this  title  unless — 

(1)  in  the  case  of  an  application  for  assistance  under  section 
1303  or  1304,  such  application  meets  the  application  requirements 
of  such  section  and  in  the  case  of  an  application  for  a  loan  or  loan 
guarantee,  such  application  meets  the  requirements  of  section 
1308  ; 

(2)  in  the  case  of  an  application  for  assistance  under  section 
1304.  1305,  or  1305 A,  he  determines  that  the  applicant  making  the 
application  would  not  be  able  to  complete  the  project  or  under- 
taking for  which  the  application  is  submitted  without  the  assist- 
ance applied  for ; 
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(3)  the  application  contains  satisfactory  specification  of  the 
existing  or  anticipated  (A)  population  group  or  groups  to  be 
served  by  the  proposed  or  existing  health  maintenance  organiza- 
tion described  in  the  application,  (B)  membership  of  such  orga- 
nization, (C)  methods,  terms,  and  periods  of  the  enrollment  of 
members  of  such  organization,  (D)  estimated  costs  per  member 
of  the  health  and  educational  services  to  be  provided  by  such 
organization  and  the  nature  of  such  costs,  (E)  sources  of  profes- 
sional services  for  such  organization,  and  organizational  arrange- 
ments of  such  organization  for  providing  health  and  educational 
services,  (F)  organizational  arrangements  of  such  organization 
for  an  ongoing  quality  assurance  program  in  conformity  with  the 
requirements  of  section  1301(c),  (G)  sources  of  prepayment  and 
other  forms  of  payment  for  the  services  to  be  provided  by  such 
organization,  (H)  facilities,  and  additional  capital  investments 
and  sources  of  financing  therefor,  available  to  such  organization 
to  provide  the  level  and  scope  of  services  proposed,  (I)  adminis- 
trative, managerial,  and  financial  arrangements  and  capabilities 
of  such  organization,  (J)  role  of  members  in  the  planning  and 
policymaking  for  such  organization,  (K)  grievance  procedures 
for  members  of  such  organization,  and  (L)  evaluations  of  the 
support  for  and  acceptance  of  such  organization  by  the  popula- 
tion to  be  served,  the  sources  of  operating  support,  and  the  pro- 
fessional groups  to  be  involved  or  affected  thereby ; 

(4)  contains  or  is  supported  by  assurances  satisfactory  to  the 
Secretary  that  the  applicant  making  the  application  will,  in  ac- 
cordance with  such  criteria  as  the  Secretary  shall  by  regulation 
prescribe,  enroll,  and  maintain  an  enrollment  of  the  maximum 
number  of  members  that  its  available  and  potential  resources  (as 
determined  under  regulations  of  the  Secretary)  will  enable  it  to 
effectively  serve ; 

[(5)  each  health  systems  agency  designated  for  a  health  service 
area  which  covers  (in  whole  or  in  part  )  the  area  to  be  served  by  the 
health  maintenance  organization  for  which  such  application  is 
submitted :] 

(5)  in  the  case  of  an  application  which  is  made  for  a  health 
maintenance  organization,  contains  or  is  supported  by  assurances 
satisfactory  to  the  Secretary  that  the  organization  will  comply 
with  the  requirements  of  paragraphs  (2) ,  (3) ,  and  (4)  of  section 
1310(d); 

(6)  in  the  case  of  an  application  made  for  a  project  which  pre- 
viously received  a  grant,  contract,  loan,  or  loan  guarantee  under 
this  title,  such  application  contains  or  is  supported  by  assurances 
satisfactory  to  the  Secretary  that  the  applicant  making  the  ap- 
plication has  the  financial  capability  to  adequately  carry  out  the 
purposes  of  such  project  and  has  developed  and  operated  such 
project  in  accordance  with  the  requirements  of  this  title  and  with 
the  plans  contained  in  preivious  applications  for  such  assistance ; 

(7)  the  application  contains  such  assurances  as  the  Secretary 
may  require  respecting  the  intent  and  the  ability  of  the  applicant 
to  meet  the  requirements  of  paragraphs  (1)  and  (2)  of  section 
1301(b)  respecting  the  fixing  of  basic  health  services  payments 
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and  supplemental  health  services  payments  under  a  community 
rating  system ;  and 

(8)  the  application  is  submitted  in  such  form  and  manner,  and 
contains  such  additional  information,  as  the  Secretary  shall  pre- 
scribe in  regulations. 
An  organization  making  multiple  applications  for  more  than  one 
grant,  contract,  loan,  or  loan  guarantee  under  this  title,  simultaneously 
or  over  the  course  of  time,  shall  not  be  required  to  submit  duplicate  or 
redundant  information  but  shall  be  required  to  update  the  specifica- 
tions (required  by  paragraph  (3) )  respecting  the  existing  or  proposed 
health  maintenance  organization  in  such  manner  and  with  such  fre- 
quency as  the  Secretary  may  by  regulation  prescribe. 

(c)  The  Secretary  shall  by  regulation  establish  standards  and  pro- 
cedures for  health  systems  agencies  to  follow  in  reviewing  and  com- 
menting on  applications  for  grants,  contracts,  loans,  and  loan  guar- 
antees under  this  title. 

******* 

GENERAL  PROVISIONS  RELATING  TO  LOAN  GUARANTEES  AND  LOANS 

Sec.  1308.  (a)  (1)  The  Secretary  may  not  approve  an  application 
for  a  loan  guarantee  under  this  title  unless  he  determines  that  (A) 
the  terms,  conditions,  security  (if  any) ,  and  schedule  and  amount  of  re- 
payments with  respect  to  the  loan  are  sufficient  to  protect  the  financial 
interests  of  the  United  States  and  are  otherwise  reasonable,  including 
a  determination  that  the  rate  of  interest  does  not  exceed  such  per 
centum  per  annum  on  the  principal  obligation  outstanding  as  the 
Secretary  determines  to  be  reasonable,  taking  into  account  the  range 
of  interest  rates  prevailing  in  the  private  market  for  loans  with 
similar  maturities,  terms,  conditions,  and  security  and  the  risks  as- 
sumed by  the  United  States,  and  (B)  the  loan  would  not  be  available 
on  reasonable  terms  and  conditions  without  the  guarantee  under  this 
title. 

(2)  (A)  The  United  States  shall  be  entitled  to  recover  from  the 
applicant  for  a  loan  guarantee  under  this  title  the  amount  of  any 
payment  made  pursuant  to  such  guarantee,  unless  the  Secretary  for 
good  cause  waives  such  right  of  recovery ;  and,  upon  making  any  such 
payment,  the  United  States  shall  be  subrogated  to  all  of  the  rights 
of  the  recipient  of  the  payments  with  respect  to  which  the  guarantee 
was  made. 

(B)  To  the  extent  permitted  by  subparagraph  (C),  any  terms  and 
conditions  applicable  to  a  loan  guarantee  under  this  title  (including 
terms  and  conditions  imposed  under  subparagraph  (D) )  may  be  modi- 
fied by  the  Secretary  to  the  extent  he  determines  it  to  be  consistent 
with  the  financial  interest  of  the  United  States. 

( C)  Any  loan  guarantee  made  by  the  Secretary  under  this  title  shall 
be  incontestable  (i)  in  the  hands  of  an  applicant  on  whose  behalf 
such  guarantee  is  made  unless  the  applicant  engaged  in  fraud  or 
misrepresentation  in  securing  such  sruarantee,  and  (ii)  as  to  any 
nerson  (or  his  successor  in  interest)  who  makes  or  contracts  to  make  a 
loan  to  such  applicant  in  reliance  thereon  unless  such  person  (or  his 
successor  in  interest)  engaged  in  fraud  or  misrepresentation  in  making 
or  contracting  to  make  such  loan. 
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(D)  Guarantees  of  loans  under  this  title  shall  be  subject  to  such 
further  terms  and  conditions  as  the  Secretary  determines  to  be  nec- 
essary to  assure  that  the  purposes  of  this  title  will  be  achieved. 

(b)  (1)  The  Secretary  may  not  approve  an  application  for  a  loan 
under  this  title  unless — 

(A)  the  Secretary  is  reasonably  satisfied  that  the  applicant 
therefor  will  be  able  to  make  payments  of  principal  and  interest 
thereon  when  due,  and 

(B)  the  applicant  provides  the  Secretary  with  reasonable  as- 
surances that  there  will  be  available  to  it  such  additional  funds 
as  may  be  necessary  to  complete  the  project  or  undertaking  with 
respect  to  which  such  loan  is  requested. 

(2)  Any  loan  made  under  this  title  shall  (A)  have  such  security, 
(B)  have  such  maturity  date,  (C)  be  repayable  in  such  installments, 
(D)  bear  interest  at  a  rate  comparable  to  the  current  rate  of  interest 
prevailing,  on  the  date  the  loan  is  made,  with  respect  to  marketable 
obligations  of  the  United  States  of  comparable  maturities,  adjusted 
to  provide  for  appropriate  administrative  charges,  and  (E)  be  subject 
to  such  other  terms  and  conditions  (including  provisions  for  recovery 
in  case  of  default),  as  the  Secretary  determines  to  be  necessary  to 
carry  out  the  purposes  of  this  title  while  adequacely  protecting  the 
financial  interests  of  the  United  States. 

(3)  The  Secretary  may,  for  good  cause  but  with  due  regard  to  the 
financial  interests  of  the  United  States,  waive  any  right  of  recovery 
which  he  has  by  reason  of  the  failure  of  a  borrower  to  make  payments 
of  principal  of  and  interest  on  a  loan  made  under  this  title,  except 
that  if  such  loan  is  sold  and  guaranteed,  any  such  waiver  shall  have 
no  effect  upon  the  Secretary's  guarantee  of  timely  payment  of  princi- 
pal and  interest. 

(c)  (1)  The  Secretary  may  from  time  to  time,  but  with  due  regard 
to  the  financial  interests  of  the  United  States,  sell  loans  made  by  him 
under  this  title. 

(2)  The  Secretary  may  agree,  prior  to  his  sale  of  any  such  loan,  to 
guarantee  to  the  purchaser  (and  any  successor  in  interest  of  the  pur- 
chaser) compliance  by  the  borrower  with  the  terms  and  conditions  of 
such  loan.  Any  such  agreement  shall  contain  such  terms  and  conditions 
as  the  Secretary  considers  necessary  to  protect  the  financial  interests 
of  the  United  States  or  as  otherwise  appropriate.  Any  such  agreement 
may  (A)  provide  that  the  Secretary  shall  act  as  agent  of  any  such 
purchaser  for  the  purpose  of  collecting  from  the  borrower  to  which  such 
loan  was  made  and  paying  over  to  such  purchaser,  any  payments  of 
principal  and  interest  payable  to  such  organization  under  such  loan ; 
and  (B)  provide  for  the  repurchase  by  the  Secretary  of  any  such  loan 
on  such  terms  and  conditions  as  may  be  specified  in  the  agreement.  The 
full  faith  and  credit  of  the  United  States  is  pledged  to  the  payment  of 
all  amounts  which  may  be  required  to  be  paid  under  any  guarantee 
under  this  paragraph. 

(3)  After  any  loan  under  this  title  to  a  public  health  maintenance 
organization  has  been  sold  and  guaranteed  under  this  subsection,  in- 
terest paid  on  such  loan  which  is  received  by  the  purchaser  thereof  (or 
his  successor  in  interest)  shall  be  included  in  the  gross  income  of  the 
purchaser  of  the  loan  (or  his  successor  in  interest)  for  the  purpose  of 
chapter  1  of  the  Internal  Ke venue  Code  of  1954. 
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(4)  Amounts  received  by  the  Secretary  as  proceeds  from  the  sale  of 
loans  under  this  subsection  shall  be  deposited  in  the  loan  fund  estab- 
lished under  subsection  (e). 

(5)  Any  reference  in  this  title  (other  than  in  this  subsection  and 
in  subsection  (d) )  to  a  loan  guarantee  under  this  title  does  not  in- 
clude a  ]oan  guarantee  made  under  this  subsection. 

(d)  (1)  There  is  established  in  the  Treasury  a  loan  guarantee  fund 
(hereinafter  in  this  subsection  referred  to  as  the  "fund")  which  shall 
be  available  to  the  Secretary  without  fiscal  year  limitation,  in  such 
amounts  as  may  be  specified  from  time  to  time  in  appropriation  Acts, 
to  enable  him  to  discharge  his  responsibilities  under  loan  guarantees 
issued  by  him  under  this  title  and  to  take  the  action  authorized  by 
subsection  (/) .  There  are  authorized  to  be  appropriated  from  time  to 
time  such  amounts  as  may  be  necessary  to  provide  the  sums  required 
for  the  fund.  To  the  extent  authorized  in  appropriation  Acts,  there 
shall  also  be  deposited  in  the  fund  amounts  received  by  the  Secretary 
in  connection  with  loan  guarantees  under  this  title  and  other  property 
or  assets  derived  by  him  from  his  operations  respecting  such  loan 
guarantees,  including  any  money  derived  from  the  sale  of  assets. 

(2)  If  at  any  time  the  sums  in  the  funds  are  insufficient  to  enable 
the  Secretary  to  discharge  his  responsibilities  under  guarantees  issued 
by  him  under  this  title:  and  to  take  the  action  authorized  by  sub- 
section (/),  he  is  authorized  to  issue  to  the  Secretary  of  the  Treasury 
notes  or  other  obligations  in  such  forms  and  denominations,  bearing 
such  maturities,  and  subject  to  such  terms  and  conditions,  as  may  be 
prescribed  by  the  Secretary  with  the  approval  of  the  Secretary  of  the 
Treasury.  Such  notes  or  other  obligations  shall  bear  interest  at  a  rate 
determined  by  the  Secretary  of  the  Treasury,  taking  into  consideration 
the  current  average  market  yield  on  outstanding  marketable  obliga- 
tions of  the  United  States  of  comparable  maturities  during  the  month 
preceding  the  issuance  of  the  notes  or  other  obligations.  The  Secretary 
of  the  Treasury  shall  purchase  any  notes  and  other  obligations  issued 
under  this  paragraph  and  for  that  purpose  he  may  use  as  a  public  debt 
transaction  the  proceeds  from  the  sale  of  any  securities  issued  under 
the  Second  Liberty  Bond  Act,  and  the  purposes  for  which  the  secu- 
rities may  be  issued  under  that  Act  are  extended  to  include  any  pur- 
chase of  such  notes  and  obligations.  The  Secretary  of  the  Treasury 
may  at  any  time  sell  any  of  the  notes  or  other  obligations  acquired  by 
him  under  this  paragraph.  All  redemptions,  purchases,  and  sales  by 
the  Secretary  of  the  Treasury  of  such  notes  or  other  obligations  shall 
be  treated  as  public  debt  transactions  of  the  United  States.  Sums  bor- 
rowed under  this  paragraph  shall  be  deposited  in  the  fund  and  re- 
demption of  such  notes  and  obligations  shall  be  made  by  the  Secretary 
from  the  fund. 

(e)  There  is  established  in  the  Treasury  a  loan  fund  (hereinafter 
in  this  subsection  referred  to  as  the  "fund")  which  shall  be  available 
to  the  Secretary  without  fiscal  year  limitation,  in  such  amounts  as  may 
be  specified  from  time  to  time  in  appropriation  Acts,  to  enable  him  to 
make  loans  under  this  title  and  to  take  the  action  authorized  by  sub- 
section (/) .  There  shall  also  be  deposited  in  the  fund  amounts  received 
by  the  Secretary  as  interest  payments  and  repayment  of  principal  on 
loans  made  under  this  title  and  other  property  or  assets  derived  by  him 


96 


from  his  operations  respecting  such  loans,  from  the  sale  of  loans  under 
subsection  (c)  of  this  section,  or  from  the  sale  of  assets. 

(/)  The  Secretary  may  take  such  action  as  he  deems  appropriate  to 
protect  the  interest  of  the  United  States  in  the  event  of  a  default  on  a 
loan  made  or  guaranteed  under  this  title,  including  taking  possession 
of,  holding,  and  using  real  property  pledged  as  security  for  such  a  loan 
or  loan  guarantee. 

AUTHORIZATIONS  OF  APPROPRIATIONS 

Sec.  1309.  (a)  For  the  purpose  of  making  payments  under  grants 
and  contracts  under  sections  1303,  1304(a),  [and  1304(b)]  1304(b), 
and  1317  there  are  authorized  to  be  appropriated  $25,000,000  for  the 
fiscal  year  ending  June  30,  1974,  $55,000,000  for  the  fiscal  year  ending 
June  30,  1975,  $40,000,000  for  the  fiscal  year  ending  June  30,  1976, 
$45,000,000  for  the  fiscal  year  ending  September  30,  1977,  [and] 
$45,000,000  for  the  fiscal  year  ending  September  30, 1978[;  and  for  the 
purpose  of  making  payments  under  grants  and  contracts  under  section 
1304(b)  for  the  fiscal  year  ending  September  30,  1979,  there  is  au- 
thorized to  be  appropriated  $50,000,000],  $63,000,000  for  the  fiscal  year 
ending  September  30,  1980,  and  $63,000,000  for  the  fiscal  year  ending 
September  30, 1981. 

(b)  There  is  authorized  to  be  appropriated  to  the  loan  fund  estab- 
lished under  section  1308(e)  $75,000,000  in  the  aggregate  for  the  fiscal 
years  ending  June  30, 1974,  and  June  30, 1975. 

employees'  health  benefits  plans 

Sec.  1310.  (a)  (1)  In  accordance  with  regulations  which  the  Secre- 
tary shall  prescribe — 

(A)  each  employer — 

(i)  which  is  now  or  hereafter  required  during  any  calendar 
quarter  to  pay  its  employees  the  minimum  wage  prescribed  by 
section  6  of  the  Fair  Labor  Standards  Act  of  1938  (or  would 
be  required  to  pay  its  employees  such  wage  but  for  section 
13(a)  of  such  Act),  and 

(ii)  which  during  such  calendar  quarter  employed  an 
average  number  of  employees  of  not  less  than  25, 

shall  include  in  any  health  benefits  plan,  and 

(B)  any  State  and  each  political  subdivision  thereof  which 
during  any  calendar  quarter  employed  an  average  number  of 
employees  of  not  less  than  25,  as  a  condition  of  payment  to  the 
State  of  funds  under  section  314(d),  317,  318,  1002,  i525,  or  1613, 
shall  include  in  any  health  benefits  plan, 

offered  to  such  employees  in  the  calendar  year  beginning  after  such 
calendar  quarter  the  option  of  membership  in  qualified  health  main- 
tenance organizations  which  are  engaged  in  the  provision  of  basic 
health  services  in  health  maintenance  organization  service  areas  in 
which  at  least  25  of  such  employees  reside. 

(2)  If  any  of  the  employees  of  an  employer  or  State  or  political 
subdivision  thereof  described  in  paragraph  (1)  are  represented  by  a 
collective  bargaining  representative  or  other  employee  representative 
designated  or  selected  under  any  law,  offer  of  membership  in  a  quali- 
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fied  health  maintenance  organization  required  by  paragraph  (1)  to 
be  made  in  a  health  benehts  plan  olfered  to  such  employees  (A)  shall 
hrst  be  made  to  such  collective  bargaining  representative  or  other 
employee  representative,  and  (B)  if  such  oiler  is  accepted  by  such 
representative,  shall  then  be  made  to  each  such  employee. 

(b)  If  there  is  more  than  one  qualified  health  maintenance  organiza- 
tion which  is  engaged  in  the  provision  of  basic  and  supplemental  health 
services  in  the  area  in  which  the  employees  of  an  employer  subject  to 
subsection  (a)  reside  and  if — 

(1)  one  or  more  of  such  organizations  provides  basic  health 
services  (A)  without  the  use  of  an  individual  practice  association 
and  (B)  without  the  use  of  contracts  (except  for  contracts  for 
unusual  or  infrequently  used  services)  with  health  professionals, 
and 

(2)  one  or  more  of  such  organizations  provides  basic  health 
services  through  (A)  an  individual  practice  association  (or  asso- 
ciations), (B)  health  professionals  who  have  contracted  with 
the  health  maintenance  organization  for  the  provision  of  such 
services,  or  (C)  a  combination  of  such  association  (or  associa- 
tions) or  health  professionals  under  contract  with  the  organiza- 
tion, 

then  of  the  qualified  health  maintenance  organizations  included  in 
a  health  benefits  plan  of  such  employer  pursuant  to  subsection  (a)  at 
least  one  shall  be  an  organization  which  provides  basic  health  services 
as  described  in  clause  (1)  and  at  least  one  shall  be  an  organization 
which  provides  basic  health  services  as  described  in  clause  (2).  The 
Secretary,  as  a  condition  to  approving  as  a  qualified  health  mainte- 
nance organization  for  an  area  for  purposes  of  this  section  an  entity 
which  is  described  in  subsection  (d)  (1)  (C)  and  which  provides  basic 
and  supplemental  health  services  in  a  manner  described  in  paragraph 
(1)  or  (2)  of  this  subsection,  may  require  the  health  benefits  plan  of 
each  employer  subject  to  subsection  (a)  which  has  at  least  25  employees 
residing  in  such  area  to  include  in  such  plan  at  least  two  qualified 
health  maintenance  organizations  which  provide  such  services  in  such 
area  in  such  manner  when  at  least  two  such  organizations  are  willing 
to  be  included  in  such  plan. 

(c)  No  employer  shall  be  required  to  pay  more  for  health  benefits 
as  a  result  of  the  application  of  this  section  than  would  otherwise 
be  required  by  any  prevailing  collective  bargaining  agreement  or  other 
legally  enforceable  contract  for  the  provision  of  health  benefits  be- 
tween the  employer  and  its  employees.  Each  employer  which  provides 
payroll  deductions  as  a  means  of  paying  employees'*  contributions  for 
health  benefits  or  which  provide  a  health  benefits  plan  to  which  an 
employee  contribution  is  not  required  and  which  is  required  by  sub- 
section (a)  to  offer  his  employees  the  option  of  membership  in  a 
qualified  health  maintenance  organization  shall,  upon  request  of  an 
employee  who  exercises  such  option,  arrange  for  the  employee's  con- 
tribution for  such  membership  to  be  paid  through  payroll  deductions. 

(d)  (1)  For  purposes  of  this  section,  the  term  "qualified  health 
maintenance  organization"  means  [(1)  j  (A)  a  health  maintenance 
organization  which  has  provided  assurances  satisfactory  to  the  Secre- 
tary that  it  provides  basic  and  supplemental  health  services  to  its 
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members  in  the  manner  prescribed  by  section  1301(b)  and  that  it  is 
organized  and  operated  in  the  manner  prescribed  by  section  1301(c) 
and  will  meet  the  requirements  of  paragraph  (2) ,  (3) ,  and  (4)  of  this 
subsection,  [and  (2)]  an  entity  which  proposes  to  become  a  health 
maintenance  organization  and  which  the  Secretary  determines  will 
when  it  becomes  operational  provide  basic  and  supplemental  health 
services  to  its  members  in  the  manner  prescribed  by  section  1301(b) 
and  will  be  organized  and  operated  in  the  manner  prescribed  by  sec- 
tion 1301(c)  and  will  meet  the  requirements  of  paragraphs  (2),  (3), 
and  (If)  of  this  subsection,  and  (C)  and  entity  described  in  paragraph 
(6)  (B)  of  this  subsection  which  has  (i)  received  a  toaiver  under  such 
paragraph  from  the  requirements  of  paragraph  (6)  of  section  1301  (c) , 
and  (ii)  has  provided  assurances  satisfactory  to  the  Secretary  that  it 
provides  basic  and  supplemental  health  services  to  its  members  in  the 
manner  prescribed  by  section  1301(b),  that  it  is  operated  in  the  man- 
ner prescribed  by  section  1301(c),  that,  except  with  respect  to  the 
requirements  of  paragraph  (6)  of  section  1301(c),  it  is  organized  in 
the  manner  prescribed  by  section  1301(c),  and  that  it  will  meet  the 
requirements  of  paragraphs  (2),  (3),  (4-)  of  this  subsection. 

(2)  Each  health  maintenance  organization  shall,  in  accordance  with 
regulations  promulgated  by  the  Secretary — 

(A)  provide  the  information  required  to  be  reported  under 
section  112J+  of  the  Social  Security  Act  by  disclosing  entities,  and 

(B)  supply  the  information  required  to  be  supplied  under  sec- 
tion 1902(a)  (38)  of  such  Act. 

(3)  (A)  Each  health  maintenance  organization  shall  file  with  the 
Secretary,  at  such  times  as  the  Secretary  shall  prescribe,  such  informa- 
tion as  the  Secretary  may  require — 

(i)  to  demonstrate  that  the  health  maintenance  organization 
has  a  fiscally  sound  operation,  and 

(ii)  respecting — 

(/)  any  sale,  exchange,  or  leasing  of  any  property  between 
the  organization  and  a  party  in  interest, 

(II)  any  furnishing  by  the  organization  of  services  to  a 
party  in  interest  and  any  furnishing  of  services  to  the  orga- 
nization by  a  party  in  interest,  and 

(III)  any  lending  of  money  or  other  extension  of  credit 
between  the  organization  and  a  party  in  interest. 

(B)  Each  health  maintenance  organization  shall  provide  the  Sec- 
retary with  assurances  satisfactory  to  the  Secretary  that  the  terms  of 
each  transaction  between  the  health  maintenance  organization  and  a 
party  in  interest  will  be  at  least  as  favorable  to  the  health  maintenance 
organization  as  if  the  transaction  was  between  the  health  maintenance 
organization  and  a  person  who  is  not  a  party  in  interest. 

(C)  For  purposes  of  subparagraphs  (A)  and  (B) ,  the  term  "party 
in  interest"  means  with  respect  to  a  health  maintenance  organization 
providing  information  under  such  subparagraph — 

(i)  a  person  with  an  ownership  or  control  interest  (as  defined 
in  section  1124(a)  (3)  of  the  Social  Security  Act)  in  the  health 
maintenance  organization, 

(ii)  a  managing  employee  (as  defined  n  section  1126(b)  of 
such  Act)  of  the  organization, 
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(iii)  any  entity  with  respect  to  which  an  individual  described 
in  clause  (i)  or  (ii)  is  a  person  with  an  ownership  or  control 
interest  (as  so  denned)  or  a  managing  employee  (as  so  defined), 
and 

(iv)  any  member  of  the  immediate  family  of  an  individual 
who  is  a  person  described  in  clause  (i)  or  (ii) . 

(4)  Each  health  mmntenam.ee  organization  shall  make  available  to 
its  members  the  information  reported  by  the  organization  pursuant 
to  paragraphs  (2)  and  (3). 

(5)  The  Secretary  shall  include  in  the  annual  report  required  by 
section  1315  a  summary  of  evaluations  made  by  the  Secretary  of  infor- 
mation provided  under  paragraphs  (2)  and  (3)  and  a  description  of 
any  action  taken  as  a  result  of  such  evaluations. 

(6)  (A)  For  purposes  of  paragraph  (1)  of  this  subsection,  the  Sec- 
retary may,  upon  application,  grant  a  waiver  to  an  entity  described  in 
subparagraph  (B)  from  the  requirements  of  section  1301(c)  (6)  upon 
such  terms  and  conditions  as  the  Secretary  may  determine  are  appro- 
priate if  the  entity  (i)  provided,  before  the  expiration  of  one  hundred 
and  eighty  days  after  the  date  of  the  enactment  of  this  paragraph, 
notice  to  the  Secretary  of  its  intent  to  apply  to  be  a  qualified  health 
maintenance  organization,  and  (ii)  made  sueh  an  application  before 
the  expiration  of  eighteen  months  after  sueh  date  of  enactment.  No 
grant,  contract,  loan,  or  loan  guarantee  may  be  made  under  this  title  for 
an  entity  granted  a  icaiver  under  this  subparagraph. 

(B)  An  entity  eligible  to  apply  for  a  icaiver  under  subparagraph 
(A)  is  a  health  maintenance  organization  (as  defined  in  regidations 
promulgated  under  section  1122  of  the  Social  Security  Act  as  in  effect 
on  the  day  before  the  date  of  enactment  of  this  paragraph)  (i)  which 
is  operated  (but  not  as  a  separate  legal  entity)  either  by  a  commercial 
insurance  carrier  or  a  nonprofit  carrier  which  provides  hospital  service 
benefits  or  medical  or  surgical  benefits,  or  both,  (ii)  ivith  respect  to 
ichich  Federal  financial  assistance  has  not  been  provided  under  this 
Act.  and  (iii)  which  on  July  1,  1978,  was  engaged  in  providing  basic 
health  care  services  (as  defned  in  regulations  promulgated  under  such 
section  1122  as  so  in  effect)  to  the  organization's  members. 

(e)  (1)  Any  employer  who  knowingly  does  not  comply  with  one  or 
more  of  the  requirements  of  subsection  (a)  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $10,000.  If  such  noncompliance  continues,  a 
civil  penalty  may  be  assessed  and  collected  under  this  subsection  for 
each  thirty-day  period  such  noncompliance  continues.  Such  penalty 
may  be  assessed  by  the  Secretary  and  collected  in  a  civil  action  brought 
by  the  United  States  in  a  United  States  district  court. 

(2)  In  any  proceeding  by  the  Secretary  to  assess  a  civil  penalty 
under  this  subsection,  no  penalty  shall  be  assessed  until  the  employer 
charged  shall  have  been  given  notice  and  an  opportunity  to  present  its 
views  on  such  charge.  In  determining  the  amount  of  the  penalty,  or 
the  amount  asrreed  upon  in  compromise,  the  Secretary  shall  consider 
the  gravity  of  the  noncompliance  and  the  demonstrated  good  faith  of 
the  employer  charged  in  attempting  to  achieve  rapid  compliance  after 
notification  by  the  Secretary  of  a  noncompliance. 

(3)  In  any  civil  action  brought  to  review  the  assessment  of  a  civil 
penalty  assessed  under  this  subsection,  the  court  shall,  at  the  request 
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of  any  party  to  such  action,  hold  a  trial  de  novo  on  the  assessment  of 
such  civil  penalty  and  in  any  civil  action  to  collect  such  a  civil  penalty, 
the  court  shall,  at  the  request  of  any  party  to  such  action,  hold  a  trial  de 
novo  on  the  assessment  of  such  civil  penalty  unless  in  a  prior  civil 
action  to  review  the  assessment  of  such  penalty  the  court  held  a  trial 
de  novo  on  such  assessment. 

(f )  For  purposes  of  this  section,  the  term  "employer"  does  not 
include  (1)  the  Government  of  the  United  States,  the  government  of 
the  District  of  Columbia  or  any  territory  or  possession  of  the  United 
States,  a  State  or  any  political  subdivision  there,  or  any  agency  or 
instrumentality  (including  the  United  States  Postal  Service  and 
Postal  Rate  Commission)  of  any  of  the  foregoing;  or  (2)  a  church, 
convention  or  association  of  churches,  or  any  organization  operated, 
supervised  or  controlled  by  a  church,  convention  or  association  of 
churches  which  organization  (A)  is  an  organization  described  in  sec- 
tion 501(c)  (3)  of  the  Internal  Revenue  Code  of  1954,  and  (B)  does 
not  discriminate  (i)  in  the  employment,  compensation,  promotion,  or 
termination  of  employment  of  any  personnel,  or  (ii)  in  the  extension 
of  staff  or  other  privileges  to  any  physician  or  other  health  personnel, 
because  such  persons  seek  to  obtain  or  obtained  health  care,  or  partici- 
pate in  providing  health  care,  through  a  health  maintenance 
organization. 

(g)  If  the  Secretary,  after  reasonable  notice  and  opportunity  for 
hearing  to  a  State,  finds  that  it  or  any  of  its  political  subdivisions  has 
failed  to  comply  with  one  or  more  of  the  requirements  of  subsection 
(a),  the  Secretary  shall  terminate  payments  to  such  State  under  sec- 
tions 314(d),  317,  318,  1002,  1525,  and  1613  and  notify  the  Governor 
of  such  State  that  further  payments  under  such  sections  will  not  be 
made  to  the  State  until  the  Secretary  is  satisfied  that  there  will  no 
longer  be  any  such  failure  to  comply. 

(h)  The  administration  of  the  duties  and  functions  of  the  Secretary, 
insofar  as  they  involve  making  determinations  as  to  whether  an 
organization  is  a  qualified  health  maintenance  organization  within  the 
meaning  of  subsection  (d) ,  shall  be  [administered  through  the  Assist- 
ant Secretary  for  Health  and  in  the  Office  of  the  Assistant  Secretary 
for  Health,  and  the  administration  of  such  duties  and  functions  shall 
be]  integrated  with  the  administration  of  section  1312|V|. 

CONTINUED    REGULATION    OF    HEALTH    MAINTENANCE  ORGANIZATIONS 

Sec.  1312.  (a)  If  the  Secretary  determines  that  an  entity  which 
received  a  grant,  contract,  loan,  or  loan  guarantee  under  this  title  as 
a  health  maintenance  organization  or  which  was  included  in  a  health 
benefits  plan  offered  to  employees  pursuant  to  section  1310 — 

(1)  fails  to  provide  basic  and  supplemental  services  to  its 
members, 

(2)  fails  to  provide  such  services  in  the  manner  prescribed  by 
section  1301(b),  Cor  J 

(3)  is  not  organized  or  operated  in  the  manner  prescribed  by 
section  1301(c),  or 

(4)  fails  to  meet  the  requirements  of  paragraph  (#),  (#),  or 
(4)  of  section  1310(d)  or  to  act  in  accordance  with  assurances 
provided  under  paragraph  (3)  (B)  of  sioch  section, 

the  Secretary  may  take  the  action  authorized  by  subsection  (b). 
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(b)  (1)  If  the  Secretary  makes,  with  respect  to  any  entity  which 
provided  assurances  to  the  Secretary  under  section  1310(d)(1),  a 
determination  described  in  subsection  (a),  the  Secretary  shall  noti- 
fy the  entity  in  writing  of  the  determination.  Such  notice  shall 
specify  the  manner  in  which  the  entity  has  not  complied  with  such 
assurances  and  direct  that  the  entity  initiate  (within  30  days  of 
the  date  the  notice  is  issued  by  the  Secretary  or  within  such  longer 
period  as  the  Secretary  determines  is  reasonable)  such  action  as 
may  be  necessary  to  bring  (within  such  period  as  the  Secretary 
shall  prescribe)  the  entity  into  compliance  with  the  assurances.  If 
the  entity  fails  to  initiate  corrective  action  within  the  period  pre- 
scribed by  the  notice  or  fails  to  comply  with  the  assurances  within 
such  period  as  the  Secretary  prescribes  (A)  the  entity  shall  not 
be  a  qualified  health  maintenance  organization  for  purposes  of 
section  1310  until  such  date  as  the  Secretary  determines  that  it 
is  in  compliance  with  the  assurances,  and  (B)  each  employer  which 
has  offered  membership  in  the  entity  in  compliance  with  section 
1310,  each  lawfully  recognized  collective  bargaining  representa- 
tive or  other  employee  representative  which  represents  the  employees 
of  each  such  employer,  and  the  members  of  such  entity  shall  be  noti- 
fied by  the  entity  that  the  entity  is  not  a  qualified  health  maintenance 
organization  for  purposes  of  such  section.  The  notice  required  by 
clause  (B)  of  the  preceding  sentence  shall  contain,  in  readily  under- 
standable language,  the  reasons  for  the  determination  that  the  entity 
is  not  a  qualified  health  maintenance  organization.  The  Secretary  shall 
publish  in  the  Federal  Register  each  determination  referred  to  in  this 
paragraph. 

(2)  If  the  Secretary  makes,  with  respect  to  an  entity  which  has 
received  a  grant,  contract,  loan,  or  loan  guarantee  under  this  title,  a 
determination  described  in  subsection  (a) ,  the  Secretary  may,  in  addi- 
tion to  any  other  remedies  available  to  him,  bring  a  civil  action  in  the 
United  States  district  court  for  the  district  in  which  such  entity  is 
located  to  enforce  its  compliance  with  the  assurances  it  furnished  re- 
specting the  provision  of  basic  and  supplemental  health  services  or  its 
organization  or  operation,  as  the  case  may  be,  which  assurances  were 
made  in  connection  with  its  application  under  this  title  for  the  grant, 
contract,  loan,  or  loan  guarantee. 

[(c)  The  Secretary,  acting  through  the  Assistant  Secretary  for 
Health,  shall  administer  subsections  (a)  and  (b)  in  the  Office  of  the 
Assistant  Secretary  for  Health.] 

LIMITATION  ON  SOURCE  OF  FUNDING  FOR  HEALTH  MAINTENANCE 

ORGANIZATIONS 

Sec.  1313.  No  funds  appropriated  under  any  provision  of  this  Act 
other  than  this  title  may  be  used — 

(1)  for  grants  or  contracts  for  surveys  or  other  activities  to 
determine  the  feasibility  of  developing  or  expanding  health  main- 
tenance organizations  or  other  entities  which  provide,  directly  or 
indirectly,  health  services  to  a  defined  population  on  a  prepaid 
basis ; 

(2)  for  grants  or  contracts,  or  for  payments  under  loan  guar- 
antees, for  planning  projects  for  the  establishment  or  expansion 
of  such  organizations  or  entities ; 
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(3)  for  grants  or  contracts,  or  for  payments  under  loan  guar- 
antees, for  projects  for  the  initial  development  or  expansion  of 
such  organizations  or  entities ;  or 

(4)  for  loans,  or  for  payments  under  loan  guarantees,  to  assist 
in  meeting  the  costs  of  the  initial  operation  after  establishment 
or  expansion  of  such  organizations  or  entities. 

The  preceding  sentence  does  not  prohibit  the  use  of  funds  appro- 
priated under  section  319  or  330  of  this  Act  for  grants  to  an  entity, 
other  than  a  health  maintenance  organization,  for  the  planning  and 
development  of  health  services  to  be  provided  on  a  prepaid  basis  or 
for  the  provision  of  health  services  on  a  prepaid  basis. 

TRAINING  AND  TECHNICAL  ASSISTANCE 

Sec.  1317.  (a)  (1)  The  Secretary  shall  establish  a  National  Health 
Maintenance  Organization  Intern  Program  {hereinafter  in  this  sub- 
section referred  to  as  the  "Program")  for  the  purpose  of  providing 
training  to  individuals  to  become  administrators  and  medical  directors 
of  health  maintenance  organizations  or  to  assume  other  managerial 
positions  with  health  maintenance  organizations.  Under  the  Program 
the  Secretary  may  directly  provide  internships  for  such  training  and 
may  make  grants  to  or  enter  into  contracts  with  health  maintenance 
organizations  and  other  entities  to  provide  such  internships. 

{2)  No  internship  may  be  provided  by  the  Secretary  and  no  grant 
may  be  made  or  contract  entered  into  by  the  Secretary  for  the  provi- 
sion of  internships  unless  an  application  therefor  has  been  submitted 
to  and  approved  by  the  Secretary.  Such  an  application  shall  be  in  such 
form  and  contain  such  information,  and  be  submited  to  the  Secretary 
in  such  manner,  as  the  Secretary  shall  prescribe.  Section  1306  does 
not  apply  to  an  application  submitted  under  this  section. 

(3)  Internships  under  the  Program  shall  provide  for  such  stipends 
and  allowances  {including  travel  and  subsistence  expenses  and  depend- 
ency allowance  allowances)  for  the  recipients  of  the  internships  as 
Secretary  deems  necessary.  An  internship  made  to  an  individual 
for  training  at  a  health  maintenance  organization  or  any  other  entity 
shall  also  provide  for  payments  to  be  made  to  the  organization  or  other 
entity  for  the  cost  of  support  services  {including  the  cost  of  salaries, 
supplies,  equipment,  and  related  items)  provided  such  individual  by 
such  organization  or  other  entity.  The  amount  of  any  such  payments 
to  any  organization  or  other  entity  shall  be  determined  by  the  Secre- 
tary and  shall  bear  a  direct  relationship  to  the  reasonable  costs  of  the 
organization  or  other  entity  for  establishing  and  maintaining  its  train- 
ing programs. 

{4)  Payments  under  grants  under  the  Program  may  be  made  in  ad- 
vance or  by  way  of  reimbursement,  and  at  such  intervals  and  on  such 
conditions,  as  the  Secretary  finds  necessary. 

{b)  The  Secretary  shall  provide  {directly,  through  contracts,  or 
both)  technical  assistance  to  {!)  entities  engaged  in  surveys  or  other 
activities  to  determine  the  feasibility  of  developing  and  operating  or 
expending  the  operation  of  a  health  maintenance  organization,  {2) 
entities  engaged  in  the  planning  for  the  initial  development  of  health 
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maintenance  organizations,  (3)  entities  engaged  in  the  initial  develop- 
ment of  health  maintenance  organizations,  and  (4)  health  mainte- 
nance organizations  in  connection  with  their  operation. 

(c)  The  authority  of  the  Secretary  to  enter  into  contracts  under 
subsections  (a)  and  (b)  shall  be  effective  for  any  fiscal  year  only  to 
such  extent  or  in  such  amounts  as  are  provided  in  advance  by  appro- 
priation Acts. 

******* 


Social  Security  Act 
******* 

TITLE  XI— GENERAL  PROVISIONS  AND  PROFESSIONAL 
STANDARDS  REVIEW 

Part  A — General  Provisions 
*  *«**  *  *  *  # 

LIMITATION  ON  FEDERAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 

Section  1122.  (a)  The  purpose  of  this  section  is  to  assure  that  Fed- 
eral funds  appropriated  under  title  V,  XVIII,  and  XIX  are  not  used 
to  support  unnecessary  capital  expenditures  made  by  or  on  behalf  of 
health  care  facilities  [or  health  maintenance  organizations]  which 
are  reimbursed  under  any  of  such  titles  and  that,  to  the  extent  possible, 
reimbursement  under  such  titles  shall  support  planning  activities  with 
respect  to  health  services  and  facilities  in  the  various  States. 

(b)  The  Secretary,  after  consultation  with  the  Governor  (or  other 
chief  executive  officer)  and  with  appropriate  local  public  officials,  shall 
make  an  agreement  with  any  State  which  is  able  and  willing  to  do 
so  under  which  a  designated  planning  agency  (which  shall  be  an 
agency  described  in  clause  (ii)  of  subsection  (d)(1)(B)  that  has  a 
governing  body  or  advisory  board  at  least  half  of  whose  members 
represent  consumer  interests)  will — 

(1)  make,  and  submit  to  the  Secretary  together  with  such  sup- 
porting materials  as  he  may  find  necessary,  findings  and  recom- 
mendations with  respect  to  capital  expenditures  proposed  by  or 
on  behalf  of  any  health  care  facility  [or  health  maintenance 
organization]  in  such  State  within  the  field  of  its  responsibilities. 

(2)  receive  from  other  agencies  described  in  clause  (ii)  of 
subsection  (d)  (1)  (B),  and  submit  to  the  Secretary  together  with 
such  supporting  material  as  he  may  find  necessary,  the  findings 
and  recommendations  of  such  other  agencies  with  respect  to 
capital  expenditures  proopsed  by  or  on  behalf  of  health  care 
facilities  [or  health  maintenance  organizations]  in  such  State 
within  the  fields  of  their  respective  responsibilities,  and 

(3)  establish  and  maintain  procedures  pursuant  to  which  a 
person  proposing  any  such  capital  expenditure  may  appeal  a 
recommendation  by  the  designated  agency  and  will  be  granted 
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an  opportunity  for  a  fair  hearing  by  such  agency  or  person  other 
than  the  designated  agency  as  the  Governor  (or  other  chief  execu- 
tive officer)  may  designate  to  hold  such  hearings, 
whenever  and  to  the  extent  that  the  findings  of  such  designated  agency 
or  any  such  other  agency  indicate  that  any  such  expenditure  is  not 
consistent  with  the  standards,  criteria,  or  plans  developed  pursuant 
to  the  Public  Health  Service  Act  (or  the  Mental  Retardation  Facil- 
ities and  Community  Mental  Health  Centers  Construction  Act  of 
1963)  to  meet  the  need  for  adequate  health  care  facilities  in  the  area 
covered  by  the  plan  or  plans  so  developed. 

(c)  The  Secretary  shall  pay  any  such  State  from  the  Federal 
Hospital  Insurance  Trust  Fund,  in  advance  or  by  way  of  reimburse- 
ment as  may  be  provided  in  the  agreement  with  it  (and  may  make 
adjustments  in  such  payments  on  account  of  overpayments  or  under- 
payments previously  made) ,  for  the  reasonable  cost  of  performing  the 
functions  specified  in  subsection  (b). 

(d)  (1)  Except  as  provided  in  paragraph  (2) ,  if  the  Secretary  deter- 
mines that — 

(A)  neither  the  planning  agency  designated  in  the  agreement 
described  in  subsection  (b)  nor  an  agency  described  in  clause  (ii) 
of  subparagraph  (B)  of  this  paragraph  had  been  given  notice 
of  any  proposed  capital  expenditure  (in  accordance  with  such 
procedure  or  in  such  detail  as  may  be  required  by  such  agency) 
at  least  60  days  prior  to  obligation  for  such  expenditure ;  or 

(B)  (i)  the  planning  agency  so  designated  or  an  agency  so 
described  had  received  such  timely  notice  of  the  intention  to  make 
such  capital  expenditure  and  had,  within  a  reasonable  period 
after  receiving  such  notice  and  prior  to  obligation  for  such  ex- 
penditure, notified  the  person  proposing  such  expenditure  that 
the  expenditure  would  not  be  in  conformity  with  the  standards, 
criteria,  or  plans  developed  by  such  agency  or  any  other  agency 
described  in  clause  (ii)  for  adequate  health  care  facilities  in  such 
State  or  in  the  area  for  which  such  other  agency  has  responsibility, 
and 

(ii)  the  planning  agency  so  designated  had,  prior  to  submit- 
ting to  the  Secretary  the  findings  referred  to  in  subsection  (B)  — 
(I)  consulted  with,  and  taken  into  consideration  the  find- 
ings and  recommendations  of,  the  State  planning  agencies 
established  pursuant  to  sections  314(a)  and  604(a)  of  the 
Public  Health  Service  Act  (to  the  extent  that  either  such 
agency  is  not  the  agency  so  designated)  as  well  as  the  public 
or  nonprofit  private  agency  or  organization  responsible  for 
the  comprehensive  regional,  metropolitan  area,  or  other  local 
area  plan  or  plans  referred  to  in  section  314(b)  of  the  Public 
Health  Service  Act  and  covering  the  area  in  which  the  health 
care  facility  [or  health  maintenance  organization]  proposing 
such  capital  expenditure  is  located  (where  such  agency  is  not 
the  agency  designated  in  the  agreement),  or,  if  there  is  no 
such  agency,  such  other  public  or  nonprofit  private  agency 
or  organization  (if  any)  as  performs,  as  determined  in  ac- 
cordance with  criteria  included  in  regulations,  similar  func- 
tions, and 
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(II)  granted  to  the  person  proposing  such  capital  expend- 
iture an  opportunity  for  a  fair  hearing  with  respect  to  such 
findings ; 

then,  for  such  period  as  he  finds  necessary  in  any  case  to  effectuate  the 
purpose  of  this  section,  he  shall,  in  determining  the  Federal  payments 
to  be  made  under  titles  V,  XVIII,  and  XIX  with  respect  to  services 
furnished  in  the  health  care  facility  for  which  such  capital  expendi- 
ture is  made,  not  include  any  amount  which  is  attributable  to  deprecia- 
tion, interest  on  borrowed  funds,  a  return  on  equity  capital  (in  the  case 
of  proprietary  facilities),  or  other  expenses  related  to  such  capital 
expenditure.  With  respect  to  any  organization  which  is  reimbursed 
on  a  per  capita  or  a  fixed  fee  or  negotiated  rate  basis,  in  determining 
the  Federal  payments  to  be  made  under  titles  V,  XVIII,  and  XIX,  the 
Secretary  shall  exclude  an  amount  which  in  his  judgment  is  a  reason- 
able equivalent  to  the  amount  which  would  otherwise  be  excluded  under 
this  subsection  if  payment  were  to  be  made  on  other  than  a  per  capita 
or  a  fixed  fee  or  negotiated  rate  basis. 

(2)  If  the  Secretary,  after  submitting  the  matters  involved  to  the 
advisory  council  established  or  designated  under  subsection  (i),  de- 
termines that  an  exclusion  of  expenses  related  to  any  capital  expendi- 
ture of  any  health  care  facility  [or  health  maintenance  organization] 
would  discourage  the  operation  or  expansion  of  such  facility  [or 
organization,  or  of  any  facility  of  such  organization,]  which  has 
demonstrated  to  his  satisfaction  proof  of  capability  to  provide  compre- 
hensive health  care  services  (including  institutional  services)  effi- 
ciently, effectively,  and  economically,  or  would  otherwise  be  incon- 
sistent with  the  effective  organization  and  delivery  of  health  services 
or  the  effective  administration  of  title  V,  XVIII,  or  XIX,  he  shall 
not  exclude  such  expenses  pursuant  to  paragraph  (1). 

(e)  Where  a  person  obtains  under  lease  or  comparable  arrangement 
any  facility  or  part  thereof,  or  equipment  for  a  facility,  which  would 
have  been  subject  to  an  exclusion  under  subsection  (d)  if  the  person 
had  acquired  it  by  purchase,  the  Secretary  shall  (1)  in  computing 
such  person's  rental  expense  in  determining  the  Federal  payments 
to  be  made  under  titles  V,  XVIII,  and  XIX  with  respect  to  services 
furnished  in  such  facility,  deduct  the  amount  which  in  his  judgment 
is  a  reasonable  equivalent  of  the  amount  that  would  have  been  excluded 
if  the  person  had  acquired  such  facility  or  such  equipment  by  purchase, 
and  (2)  in  computing  such  person's  return  on  equity  capital  deduct 
any  amount  deposited  under  the  terms  of  the  lease  or  comparable 
arrangement. 

(f)  Any  person  dissatisfied  with  a  determination  by  the  Secretary 
under  this  section  may  within  six  months  following  notification  of  such 
determination  request  the  Secretary  to  reconsider  such  determination. 
A  determination  by  the  Secretary  under  this  section  shall  not  be  sub- 
ject to  administrative  or  judicial  review. 

(g)  For  the  purposes  of  this  section,  a  "capital  expenditure"  is  an 
expenditure  which,  under  generally  accepted  accounting  principles,  is 
not  properly  chargeable  as  an  expense  of  operation  and  maintenance 
and  which  (1)  exceeds  $100,000,  (2)  changes  the  bed  capacity  of  the 
facility  with  respect  to  which  such  expenditure  is  made,  or  (3)  sub- 
stantially changes  the  services  of  the  facility  with  respect  to  which 
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such  expenditure  is  made.  For  purposes  of  clause  (1)  of  the  preceding 
sentence,  the  cost  of  the  studies,  surveys,  designs,  plans,  working  draw- 
ings, specifications,  and  other  activities  essential  to  the  acquisition,  im- 
provement, expansion,  or  replacement  of  the  plant  and  equipment  with 
respect  to  which  such  expenditure  is  made  shall  be  included  in  deter- 
mining whether  such  expenditure  exceeds  $100,000. 

(h)  The  provisions  of  this  section  shall  not  apply  to  Christian- Sci- 
ence sanatoriums  operated,  or  listed  and  certified,  by  the  First  Church 
of  Christ,  Scientist,  Boston,  Massachusetts. 

(i)  (1)  The  Secretary  shall  establish  a  national  advisory  council,  or 
designate  an  appropriate  existing  national  advisory  council,  to  advise 
and  assist  him  in  the  preparation  of  general  regulations  to  carry  out 
the  purposes  of  this  section  and  on  policy  matters  arising  in  the  ad- 
ministration of  this  section,  including  the  coordination  of  activities 
under  this  section  with  those  under  other  parts  of  this  Act  or  under 
other  Federal  or  federally  assisted  health  programs. 

(2)  The  Secretary  shall  make  appropriate  provision  for  consulta- 
tion between  and  coordination  of  the  work  of  the  advisory  council 
established  or  designated  under  paragraph  (1)  and  the  Federal  Hos- 
pital Council,  the  National  Advisory  Health  Council,  the  Health  In- 
surance Benefits  Advisory  Council,  and  other  appropriate  national 
advisory  councils  with  respect  to  matters  bearing  on  the  purposes  and 
administration  of  this  section  and  the  coordination  of  activities  under 
this  section  with  related  Federal  health  programs. 

(3)  If  an  advisory  council  is  established  by  the  Secretary  under 
paragraph  (1) ,  it  shall  be  composed  of  members  who  are  not  otherwise 
in  the  regular  full-time  employ  of  the  United  States,  and  who  shall 
be  appointed  by  the  Secretary  without  regard  to  the  civil  service  laws 
from  among  leaders  in  the  fields  of  the  fundamental  sciences,  the  medi- 
cal sciences,  and  the  organization,  delivery,  and  financing  of  health 
care,  and  persons  who  are  State  or  local  officials  or  are  active  in  com- 
munity affairs  or  public  or  civic  affairs  or  who  are  representative  of 
minority  groups.  Members  of  such  advisory  council,  while  attending 
meetings  of  the  council  or  otherwise  serving  on  business  of  the  council, 
shall  be  entitled  to  receive  compensation  at  rates  fixed  by  the  Secretary, 
but  not  exceeding  the  maximum  rate  specified  at  the  time  of  such  serv- 
ice for  grade  GS-18  in  section  5332  of  title  5,  United  States  Code,  in- 
cluding traveltime,  and  while  away  from  their  homes  or  regular  places 
of  business  they  may  also  be  allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as  authorized  by  section  5703(b)  of  such 
title  5  for  persons  in  the  Government  service  employed  intermittently. 

******* 

TITLE  XIX — GR  A  "NTS  TO  STATES  FOR  MEDICAL 

ASSISTANCE  PROGRAMS 
******* 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must— 
(1)  *  *  * 

^•j^  *  *  * 
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(4)  provide  (A)  such  methods  of  administration  (including 
methods  relating  to  the  establishment  and  maintenance  of  per- 
sonnel standards  on  a  merit  basis,  except  that  the  Secretary  shall 
exercise  no  authority  with  respect  to  the  selection,  tenure  of  office, 
and  compensation  of  any  individual  employed  in  accordance  with 
such  methods,  and  including  provision  for  utilization  of  profes- 
sional medical  personnel  in  the  administration  and,  where  admin- 
istered locally,  supervision  of  administration  of  the  plan)  as  are 
found  by  the  Secretary  to  be  necessary  for  the  proper  and  efficient 
operation  of  the  plan,  [and!  (B)  for  the  training  and  effective  use 
of  paid  subprof essional  staff,  with  particular  emphasis  on  tlhe  full- 
time  or  part-time  employment  of  recipients  and  other  persons  of 
low  income,  as  community  service  aides,  in  the  administration  of 
the  plan  and  for  the  use  of  nonpaid  or  partially  paid  volunteers 
in  a  social  service  volunteer  program  in  providing  services  to 
applicants  and  recipients  and  in  assisting  any  advisory  commit- 
tees established  by  the  State  agency,  and  (O)  that  each  State  or 
local  officer  or  employee  who  is  responsible  for  the  expenditure  of 
substantial  amounts  of  funds  under  the  /State  plan,  each  individ- 
ual who  formerly  tuas  such  an  officer  or  employee,  and  each  part- 
ner of  such  an  officer  or  employee  shall  be  prohibited  from  com- 
mitting any  act,  in  relation  to  any  activity  under  the  plan,  the 
commission  of  which,  in  connection  with  any  activity  concerning 
the  United  States  Government,  by  an  officer  or  employee  of  the 
United  States  Government,  an  individual  who  was  such  an  officer 
or  employee,  or  a  partner  of  such  an  officer  or  employee  is  prohib- 
ited by  section  207  or  208  of  title  18,  United  States  Code] 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  *  *  * 

******* 
(m)(l)(A)  *  *  * 

******* 

(B)  The  duties  and  functions  of  the  Secretary,  insofar  as  they  in- 
volve making  determinations  as  to  whether  an  organization  is  a  health 
maintenance  organization  within  the  meaning  of  subparagraph  (A), 
[shall  be  administered  through  the  Assistant  Secretary  for  Health  and 
in  the  Office  of  the  Assistant  Secretary  for  Health,  and  the  administra- 
tion of  such  duties  and  functions]  shall  be  integrated  with  the  admin- 
istration of  section  1312  (a)  and  (b)  of  the  Public  Health  Service  Act. 
******* 


XIII.  SEPARATE  AND  DISSENTING  VIEWS 


Separate  Views  of  Hon.  Samuel  L.  Devine  and 
Hon.  James  M.  Collins  of  Texas 

The  Health  Maintenance  Organization  Act  of  1973  authorized  a  pro- 
gram to  help  develop  new  HMOs  and  expand  existing  ones  by  provid- 
ing financial  assistance  through  grants,  contracts,  and  loans.  By  the 
end  of  1977,  a  total  of  172  organizations  had  received  a  total  of  $131.3 
million  in  loans  and  grants.  Of  those,  80  which  received  a  total  of  $8.5 
million  have  either  abandoned  plans  to  begin  business  operations  or 
have  been  determined  not  to  'be  feasible  organizations. 

The  Federal  HMO  program  has  been  subjected  to  repeated  criticism 
by  the  General  Accounting  Office  (GAO) .  The  most  recent  report  was 
dated  June  30,  1978,  and  was  an  evaluation  of  14  Federally  qualified 
HMOs  (by  the  end  of  1977  there  were  51  qualified  HMO's) .  The  GAO 
found  that  some  of  the  HMOs  may  not  meet  the  Act's  financial  sound- 
ness requirement.  Only  three  of  the  fourteen  have  a  good  chance  of 
achieving  financial  independence  within  their  first  five  years  of  opera- 
tion after  qualification.  On  tJhe  other  hand,  five  have  a  fair  chance  and 
six  have  a  poor  chance. 

The  GAO  recommended  that  Congress  defer  action  on  proposals  to 
increase  total  loans  available  to  individual  HMOs  until  HEW  demon- 
strates that  it  can  effectively  administer  the  existing  loan  program. 

HEW  observed  that  draft  loan  policies  have  been  developed,  that 
guidelines  to  administer  the  program  more  effectively  and  uniformly 
will  be  issued  shortly,  and  additional  personnel  have  been  added  to 
the  loan  branch.  Nevertheless,  GAO  was  unimpressed  and  continued  to 
believe  that  the  government  should  not  be  exposed  to  additional  fi- 
nancial risk  until  HEW  demonstrates  that  it  can  effectively  monitor 
HMO's  financial  performance,  (p.  62  of  GAO  Report.) 

The  Permanent  Subcommittee  on  Investigations  of  the  Senate  Com- 
mittee on  Governmental  Affairs  issued  a  report  on  April  20, 1978,  that 
was  highly  critical  of  the  Federal  HMO  program.  Among  its  observa- 
tions were  the  following : 

"The  Federal  program  has  not,  and  is  not,  adequately  organized 
and  staffed  to  regulate  HMO's  so  as  to  assure  the  public  of  the 
quality  medical  review  and  fiscal  integrity  expected  of  Federally 
certified  HMO's."  (p.  41) 

"loans  totaling  more  than  $2  million  to  two  Federally  qualified 
HMO's  in  Florida  and  Oregon  are  in  trouble  and  the  Federal 
Government  may  not  get  its  money  back."  (p.  43) 

William  McLeod,  Director  of  the  HMO  Qualification  and  Com- 
pliance Office  said  that  he  felt  "a  moratorium  was  in  order  so  that 
we  could  get  our  house  in  order  to  address  many  of  these  [prob- 
lems] ,  plus  give  us  a  chance  to  revise  our  application  review  proc- 
ess and  work  out  the  existing  backlog."  (p.  44) 
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Dr.  William  Munier,  Director  of  the  HEW  Office  of  Quality 
Standards,  stated  that  the  "present  situation  can  best  be  sum- 
marized as  an  imminent  disaster  *  *  *  [and]  *  *  *  is  the  logi- 
cal product  of  devoting  nearly  all  resources  on  the  immediate 
problems  of  qualifications  and  neglecting  the  qualified  HMO's." 

In  light  of  the  above  disquieting  observations,  what  does  the  Com- 
mittee propose  to  do  with  respect  to  financial  assistance  to  HMOs? 
Why  increase  it,  of  course.  Section  6  of  H.R.  13655  amends  Section 
1305  of  the  Public  Health  Service  Act  to  expand  the  support  that 
may  be  provided  to  an  HMO  for  its  initial  costs  of  operation  to  an 
aggregate  amount  of  $4  million  of  loans  or  loan  guarantees  (with  a  $2 
million  limit  in  any  one  year).  Further,  such  support  could  now  in- 
clude capital  costs  such  as  acquiring  equipment.  By  contrast,  under 
existing  law  an  HMO  is  limited  to  $2.5  million  (with  a  $1  million 
limit  in  any  one  year) . 

Also,  under  Section  9  a  new  section  would  be  added  to  the  law  to 
provide  up  to  $2.5  million  in  loans  and  loan  guarantees  to  an  HMO 
for  the  acquisition  and  construction  of  ambulatory  health  care 
facilities. 

These  expanded  authorities  are  completely  unwarranted  in  view 
of  HEW's  track  record  with  respect  to  the  existing  HMO  program. 

Restraint  should  also  have  been  placed  on  the  total  authorizations 
for  the  program  which  are  to  be  increased  from  $50  million  to  some 
$63  million  for  each  of  fiscal  years  1980  and  1981.  Indeed,  we  should 
have  delayed  such  future  authorizations  pending  vigorous  oversight 
by  our  Committee  and  substantial  improvement  by  HEW. 

Finally,  it  was  reported  in  the  August  7,  1978  Washington  Report 
on  Medicine  and  Health  that  HEW  is  looking  deeper  into  potential 
problem  HMOs  and  is  finding  material  that,  according  to  an  internal 
memorandum,  is  "very  serious  and  requires  fast  action  on  our  part." 
They  include  some  projects  with  loan  advance  problems,  those  "way 
behind  in  enrollments  and  revenues,"  and  others  that  "have  been  hav- 
ing trouble  almost  from  the  start."  All  of  this  has  a  familiar,  but 
deplorable,  ring. 

Samuel  L.  Devine. 
James  M.  Collins. 


Dissenting  Views  of  Hon.  John  E.  Moss.  Hon.  John  D.  Dingell, 
Hon.  Henry  A.  Waxman,  Hon.  Albert  Gore,  Jr.,  and  Hon.  Marc 
L.  Marks 

H.K.  13655,  in  the  form  it  was  reported  bv  the  Subcommittee  on 
Health  and  the  Environment,  should  enhance  the  growth  and  develop- 
ment of  Health  Maintenance  Organizations  (HMOs)  throughout  the 
countrv.  Manv  of  its  reforms  are  needed  if  independent,  viable  and 
competitive  HMOs  are  to  develop. 

However,  because  H.E.  13655  was  reported  out  of  the  Interstate  and 
Foreign  Commerce  Committee  with  an  amendment,  now  Section  14, 
it  is  incumbent  upon  us  to  vigorously  voice  our  objection  and  urge 
Members  to  delete  that  section  from  the  bill.  Section  14  would  allow 
certain  existing  HMOs  to  escape  the  governing  board  requirements  of 
existing  laws.  This  is  an  unwarranted  suspension  of  the  already 
limited  public  accountability  of  these  organizations. 

Section  14  will  make  existing  HMOs  sponsored  by  commercial  in- 
surance carriers  and  non-profit  carriers  (Blue  Cross/Blue  Shield) 
eligible  for  a  waiver  of  the  one-third  consumer  representation  require- 
ment. This  circumvents  the  original  intent  of  Congress  that  members 
of  an  HMO,  health  rare  consumers,  be  able  to  participate  in  the  man- 
agement of  the  HMO  at  the  policy-making  level.  During  recent  hear- 
ings before  the  Senate  Finance  Committee,  numerous  examples  of 
fraud  and  abuse  in  the  manawment  and  marketing  of  HMOs  wpre 
disclosed.  Removing  the  members'  voice  in  the  management  of  the 
HMO  will  eliminate  an  important  mechanism  for  the  deterence  of 
abusive  practices. 

We  note  with  particular  distress  the  effect  this  amendment  will  have 
on  competition  in  the  health  care  marketplace.  Although  the  amend- 
ment covers  commercial  insurers  and  Blue  Cross/Blue  Shield  plans, 
the  sponsors  of  the  amendment  are  the  Blue  Cross/Blue  Shield  plans. 
Blue  Cross /Blue  Shield  currently  has  about  40%  of  the  third  party 
payer  market  and  is  the  dominant  competitor  with  HMOs.  Section  14 
mav  increase  their  power  in  the  marketplace. 

The  Subcommittee  on  Oversight  and  Investigation  has  held  five 
davs  of  hearings  during  this  Congress  on  the  activities  of  Blue  Shield. 
The  Subcommittee  heard  from  the  Assistant  Attorney  General  of  the 
State  of  Ohio  indicating  that  when  the  first  HMO  was  being  estab- 
lished in  Cincinnati.  Ohio,  the  Blue  Shield  plan  there  attempted  to 
impede  its  growth.  When  it  became  apparent  that  stopping  the  HMO 
was  not  feasible,  the  plan  was  instructed  bv  its  parent  organization, 
the  Ohio  State  Medical  Association,  to  put  enough  monev  into  the 
HMO  to  control  it.  With  this  as  an  example  of  one  non-nrofit  carrier's 
anti-competitive  activities,  it  seems  unjustifiable  to  allow  these  or- 
ganizations even  greater  latitude  for  manipulation.  Under  existing 
law,  commercial  and  non-profit  carriers  can  control  at  least  two-thirds 
of  an  HMOs  governing  board.  Why  should  we  allow  these  organiza- 
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tions  to  choose  the  remaining  third  without  mandating  at  least  this 
minimal  representation  of  enrollees  who  are  to  be  served  by  the  HMO 
and  who  ought  to  have  the  opportunity  to  raise  issues  of  special  con- 
cern. Relegating  them  to  an  advisory  board  only  is  insufficient. 

Blue  Cross  governing  boards  appear  to  be  controlled  bv  hospital 
administrators;  while  Blue  Shield  boards  are  controlled  by  physi- 
cians. Thirty-six  of  the  sixty-nine  Blue  Shield  governing  boards  have 
physician  majorities.  The  number  grows  to  forty-four  when  hospital 
administrators  are  counted  to  form  "provider  majorities."  Most  plans 
also  have  a  majority  of  physicians  on  their  fee  setting  and  review 
committees  or  the  committees  are  completelv  composed  of  physicians. 
It  seems  inconsistent  with  the  intent  of  the  HMO  legislation  to  allow 
these  groups  to  receive  waivers. 

It  has  been  argued  that  the  one- third  consumer  representation  re- 
quirement is  particularlv  difficult  for  Blue  Cross/Blue  Shield.  But  no 
explanation  of  why  this  is  so  has  been  put  forward.  It  should  be  noted 
that  this  amendment  only  allows  plans  that  came  into  existence  prior 
to  July  1,  1978  (of  which  there  are  fourteen)  to  apply  for  a  waiver. 
Any  new  plan  must  meet  the  requirements  of  existing  law.  This 
strongly  suggests  that  the  problems  to  which  they  allude  are  not 
serious.  It  simply  grandfathers  existing  plans,  a  majority  of  which 
were  started  after  the  passage  of  the  HMO  Act  of  1973  full  cognizance 
of  the  requirements  of  the  law. 

Why  is  the  Congress  being  asked  to  waive  one  of  the  few  require- 
ments that  assures  at  least  minimal  public  accountability  of  existing 
HMOs  ?  As  the  Health  Insurance  Association  of  America,  represent- 
ing over  300  insurance  companies,  is  strenuously  opposing  this  amend- 
ment, we  can  assume  that  only  Blue  Cross/Blue  Shield  would  like  our 
support  for  provider  domination  and  the  reduction  of  competition  it 
would  produce. 

In  conclusion,  we  submit  that  the  proponents  of  Section  14  of  the 
HMO  Amendments  of  1978  have  shown  no  justification  for  its  inclu- 
sion in  the  bill.  To  the  contrary,  all  the  evidence  that  we  have  seen 
demonstrates  a  fundamental  need  for  increased  consumer  representa- 
tion to  assure  greater  public  accountability.  We  hope  you  will  join 
with  us  in  opposing  this  special  interest  provision. 

John  D.  Dingell. 

Albert  Gore,  Jr. 

Marc  L.  Marks. 

John  E.  Moss. 

Henry  A.  Waxman. 
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